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INDUSTRY RESPONDENTS’ COMMENTS ON PETITIONERS’
PROPOSED STATEMENT OF PRINCIPAL REASONS

Introduction and Summagy

On February 16, 2007, the Council voted to adopt the proposed new Appendix I to
Chapter 2 establishing effluent limits for discharges of produced water from coalbed methane
operations, with certain améndnj_ents. Petitioners have submitted a proposed Statement of
Principal Reasons to be adopted by the Counéﬂ in accordance with W.S. S 16-3-103(2) (1) (D).
See Attachment 1 hereto (“Proposed Statement”). Industry Respondents respectfully object to
six‘rrﬁsgharacterizations or ambiguities in the’ Pr0po$ed Statement, all of which should be
correctéd aﬁd clarified in any final statement adopted by the Council.

First, nothing in the record of this rulemaking supports the statement that “The
proposed Appendix I . . . will maintain Wyoming’s primacy for delegated prbgrams under the
federal Clean Water Act” Proposed Statement at 2. 'This is a red herring, as fhere is not a shred
of evidence in the record to suggest that Wyoming’s primacy would be in jeopardy if CBM |
discharges continued to be regulated under existing Appendix F. B

Second, contrary to Petitioners’ asser:ion, the Environmental Quality Acf, W.S. § 35-11-

112(c) (i), expressly requires that the Council act on a petition for rulemaking only after the

! The following Respondents join in these comments: Marathon Oil Company; Devon Energy
Production, L.P.; Merit Energy; Petro-Canada Resources (USA) Inc.; Yates Petroleum Corporation;
Williams Production (RMT) Comparty; Fidelity Exploration and Production Company.
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proposed rule has been recommended by DEQ following consultation with the Water and
Waste Advisory Board. It is incorrect to state that the adopted rule went through several years
of Advisory Board proceedings. On the contrary, the rule was never presented to the Advisory
Board in any of its several versions. |

Third, it is not true that a hearing was held on January 17-18, 2007, on Appendix I as
adopted. Before adopting Petitioners’ proposed rule, the Council made drastic changes to it on
February 16, 2007, by deleting section ( )(1), under which wildlife and livestock uses were
presumed to occur for discharges that meet livestock drinking water standards. Infact, the
Council’s amendment went far beyond the scope of permissible amendments to a proposed rule
and, under the Wyoming Administrative Procedure Act (“WAPA”) and the Environmental
Quahty Act, the public must be afforded an opportumty to comment on this fundarnental
change in the rule.

Fourth, the Proposed Statement erroneousiy asserts that the rule is authorized under the
EQA. On the contrary, to the extent that section (a)(i) of the rule still purports to aufhorize
DEQ to regulate the quantity of water discharged, without regard to the quality of the discharge,
by requiring actual use thereof, the rule is contrary to the EQA. : |

Fifth, the Proposed Statement overreaches in asserting that DEQ can promulgate an
effluent limitation guide]ine (ELG) for the CBM industry that requires consideration of the fate
of every affected produced water discharge as it ﬂows downstream. While ELGs may be
supplemented by water quality-based limits in a given permit, ELGs promulgated under the
federal Clean Water Act and -the EQA are uniform standards that apply to all permits in a given
incﬁmry category and, by definition, do not involve case-by-case analysis of the fate of

discharged water.
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Sixth, Petitioners assert that “evidence in the record demonstrates that too often permit
applications are based on shoddy science and DEQ issues permits based on shoddy science.”
Proposed Statement at 12. The draft statement does not cite a singlé item of specific
information to support this gratuitous statement, and no such evidence was ever presented to
EQC?

Discussion
1. Wyoming’s Primacy .Was Not At Risk Under Appendix H.
Respbndents’ Draft Statement says that “the WYPDES program must, at all times, be in
“accordance with § 401 of the [federal Clean Water] Act, all guidelines promulgated pursuant to

§ 304(h)(2) of the Act, and the Memorandum of Agreement between the EPA Regional |
Admjnistratof and the Director of the '\Wyommg DEQ.” Proposed Statement at 2.
Respondents would have the Council assert, as justification for the new rule, that Appendix I
“addresses s’hortcomings’; and thereby “maintain[s] Wyoming’s pn’mic;f for issﬁing discharge
permits under the Clean Water Act. Id

Since 1975, Wfoming has been authorized undér Section 402(b) of the federal Clean
Water Act (“CWA?”) to administer the NPDES perfrlif program in lieu of EPA. See33 US.C.

§ 1342(b); 40 CFER. Part 123 (requirements for State programs). As an authorized State,
Wyoming must satisfy certain federal statutory and regulatory requirements to rmaintain
authorization of its Wyoming NPDES (“WYPDES”) prograni See33 US.C. § 1342(b); 40

CER. Part 123.

2 Additionally, the discussion at pages 9-11 of the proposed Statement, which apparently predates the February
16, 2007 proceedings, in which Petitioners seek to qualify the reach of section (a)(iii) as something less than a
prohibition on discharges of CBM water, is irrelevant in light of the Council’s deletion of section (a)(iii) from
the adopted rule and should be removed from the Statement.
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EPA can withdraw authorization of the State program, but oy if EPA provides notice
to the State and then holds a public hearing consistent with certain statutory and regulatory
criteria and procedures. See40 CFR. § 123.63(a) (specifying criteria for determining whether
State program complies with applicable requirements); 2. § 123.64 (procedures for notice énd
public hearing); 7. §§ 123.64(b)(8)(iiy), (vi) (allowing EPA to withdraw State authorization only
after EPA gives the State up to 90 days to take corrective action and the State fails to do so); 33
US.C. § 1342(c)(3) (same). Congress intended that EPA would not exercise its withdrawal
“except upon a clear showing of failure on the part of the State to follow the guidelines or
otherwise to comply with the law.” il8 Cong. Reg. 33750 (1972); see id. ﬁt 33761 (Congfess
“expect[s] the Administrator to use this authority judiciously; it is their intent that the Act be
administered in such a manner that the abilities of the States to éontrol' their own permit
programs will be developed and strengthened”); see also Satwe the Bay, Inc u EPA, 556 F.2d 1282,
1287 (5™ Cir. 1977) (citing legislative history o support “the theme of restraint in the EPA’s
éxercise of its supervisory role”).

Thére has been no indication by either EPA or any other-ir_lterested person that
| Wyoming is failing to meet the applicable requirements for administering its WYPDES program
at.all, let alone with respect to the State’s enforcement of discharges from CBING production.
Even if there were, EPA would be expected to exercise its restraint in determining whether to
withdraw Wyoming’s WYPDES program and would be requiied to follow the detailed statutory
and regulatory procedures. Thus, there is no basis for claiming that the new Appendix I to |
Chapter 2 is necessary to “maintain Wyoming’s primacy for delegated programs of the federal

Clean Water Act,” Proposed Statement at 2, and the unsupported risk of losing State CWA.
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authorization should 7ot provide any basis for adopting Appendix I. This assertion therefore
should be deleted from the Statement of Principal Reasons.
At none of the hearings on the rule have Petitioners ever asserted that Wyoming’s
primacy was at risk if the State did not create a separate Appendix I with effluent limits specific
to discharges of CBM produced water, let alone evidence to support that assertion. Indeed,
EPA only recently published notice éf its intent to consider whether it is appropriate to develop
effluent limitation guidelines for CBM discharges. See71 Fed. Reg. 76644 (Dec. 21, 2006).
EPA’s gtated ntent is to develop more information about CBM discharges “in order to
determine whether it would be appropriate to conduct a rulemaking to potentially revise the
- effluent guidelines for the Oil and Gas Extraction caregory to include limits f§1' [CBM].” Id. at
76656. Clearly, the Agency would not find fault with Wyoming’s continued use of Appendix H,
which reflects the technology-based effluent limitations for oilAandb gas producers in 40 CER.

| Part 435, in WYPDES permitting for CBM dischérges. That is the applicable effluent limitation
guideline for all oil and gas prodﬁced water discharges under the Clean Water Act, and will
remain so unless and until EPA determines, béséd (b)in record evidence, that a separate ELG 1s
needed for CBM aischarges.

If the Council nevertheless believes that adoption of Appendix I was fequii’ed by federal .
law, then, ata minimum the Statement of Principal Reasons must include those itéms required
under section 103 (2)(1)(F) of the WAPA, which were not included in the public notice for the
proposed rules. Furthermore, pursuant to W.S. § 16-3-103(2)(1)(C), Industry Respondents
hereby fequest that the Council provide them with “a written response explaining and

substantiating the agency’s position by reference to federal law or regulations.” The Council

4869812 ' 5



must also provide “to the governor and legislative service office a concise statement of [this]

objection and the agency’s response.”

2. The Rule Was Never Presented to the Advisory Board And Could Not Be

Lawfully Adopted Without A Recommendation From DEQ Following a Hearing

Before the Advisory Board.

Petitioners would have the Council state that “this rule has gone through several yézirs of
the Advisory Board and Administrator process.” Proposed Statement at 4. This is simply not
true. Notwithstanding that Industry Respondents urged the Council to refer the PRBRC
petition to the Advisory Board as long ago as June 2006°, this rule has never been considered by

the Advisory Board, the Board has never received public comment on the rule, and DEQ has

never recommended that this rule be adopted.

Despite contending erroneously that Appendix I has gone through the Advisory Board

‘and DEQ review process, Petitioners also would have the Council erroneously find that it is

empowered to promulgate rules without regard to the EQA’s requirements that rules be adopted

only upon a recommendation from the Director following consultation with the Water and
Waste Advisory Board. The language of W.S. § 35-11-112(2)(3) is unmistakably clear. The

Council’s enumerated powers include the power to “[pJromulgate rules and regulations necessary

 for the administration of this act, after recommendation fromthe direcior of the departmert, the

administrators of the warious didisions and their respectice adusory boards.” (Emphasis added.) This

prohibition of unilateral rulemaking is confirmed in W.S. § 35-11-112(a) (1)), under which the
Council is empowered to “[clonduct hearings as required by the Wyoming Administrative

Procedure Act [ W.S. §§ 16-3-101 through 16-3-115] for the adoption, amendment or repeal of

? See Joint Response to Petitioners’ First Status Report, filed June 16, 2006, at 16.
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rules, regulations, standards or orders recommended by the adkisory boards through the adiristrators and the
director.” (Emphasis added.) |

Petitioners contend that this limitation on the Council’s power to promulgate rules does
not apply where a member of the public petitions EQC to adopt a rule, citing W.S. § 35-11-
112(c)(1), which provides: “Subject to any applicable state or federal law, and subject to the right
to appeal, the council may: (i) Approve, disapprove, repeal, niqdify or suspend any rule, -
regulation, standard or order of the director or any division administrator;. ...” However, this
language does not say the Council is authorized to “approve, disapprove, repeal, modify or
suspend” rules only when it engéges in rulemaking in respoﬁse to citizeﬁ petitions. Thus, W.S. §
'+ 35-11-112(c)(1) could not be read to negate W.S. §§ 25-11-112(2)(1) and (i) ordy with respect to
citizen petitions. If read as an independent grant of authorityto EQC,‘ WS §35-11-112(c) (1)
~ would have to be operative in all rulemakings and, thus, would also negate W.S. §§ 35-11-
112(2)()) and (ii) for DEQ-proposed rules as well. To avoid that absurd result, and to harmonize -
these provisions and give meaning to both, W.S. § 35-11- 112((:) (i) must be read as being subject
to the “applicable state law” in the preceding W.S. § 35 11—112@(1).

Therefore, even citizens’ petitions must be submitted to the Director, the Administrator
of the appropriate division and the respective advisory board so that the Council will have the
requisite professional advice on whether a proposed rule meets EQA’s criteria and is in the best
interests of Wyoming. By neglecting this dut?, the Council compromised the quality control and
consultation procédures the Legislature established for rulemaking on highly technical subjects
under the EQA. Asa 1‘ésult the Council struggled, and the State will suffer, with rule language
that not even Petitioners’ counsel could adequately explain at the January 17-18 hearing, as she

said the Council would have to “work this language” to make the rule clear. Hearing Transcript
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(Jan. 17, 2007) at p. 61, lines 17-25; p. 62, lines 1-3. “Working” the language of environmental
régulations is the function of DEQ and the Advisory Board, and should have occurred before
Appendix I was presented to the Council for final approval.

3. EQC Failed to Hold an Effective Hearing on Appéndix I, As Amended.

Petitioners would have the Council find that “a hearing wés held [on the adopted rule]

 January 17 & 18, 2007.” Ttis true that EQC held a hearing on Petitioners’ proposed rule, which

included section (¢)(i). However, EQC has never held a hearing on the fundamentally different
rule it adopted on February 16.

Any rulemaking that an agency undertakes in response to a peﬁtion from a citizen must
conform to the procedures for rulemaking m W.S. § 16-3-103, under which:

(a) Prior to an agenc;fs adoption, amendment or repeal of all rules other
than interpretative rules or statements of general pohcy, the agency shall:

(i) Give at least forty-five (45) days notice of its intended action. .
The notice shall include:

(A) The time when, the place where and the manner in which
interested persons may present their views on the intended action;

(B) A statement of the terms and substance of the proposed rule or
a description of the subjects and issues involved . . ..

(i) Afford all interested persons reasonable opportunity to submit
data, views or arguments, orally or in writing, provided this period shall consist
of at least forty-five (45) days from the latter of the dates specified under
subparagraph (A) of this paragraph . .
The agency is further required to “consider fully all written and oral submissions respecting the
proposed rule.” W.S. § 16-3-103(a) (i) (B),(D).
The Legislature enacted these requirements as quality-control measures in rulemaking

and to ensure due process for those who may be affected by new or amended rules. As the

Supreme Court explained in Laughter u Board of County Com'rs for Sweetwter Courty, 110 P.3d 875
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(Wiyo. 2005), proper notice of a rule entails no‘ticevthat is “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” Laughter, 110 P.3d at 882 (citing Pfedl v Amax Codl
West, Inc, 908 P.2d 956, 960-61 (Wyo. 1995)). Précedural due process is satisfied only “if a
person is afforded adequate notice and an opportunity to be heard at a meaningful time and in a
meaningful manner.” 110 P.3d at 882 (citﬁng Pedl, 908 P.2d at 960-61, A moco Production Co. u
WAoming State Bd. of E qualization, 882 P.2d 866, 872 (Wyo. 1994)).

EQC amended the proposed Appendix I in a very significant and material way, by
déleting section (¢)(i) of the proposed rule. Section (c)(1) provided that any discharge that meets
that livestock water quality limits would be presumed to be beneficially used by livestock or
wildlife if discharged to the surface and, thus, the permit applicant would not have the burden of
demonstratmg beneficial use. Asa result of the EQC's sua sporte deletion of the language n
section (¢) (1), however, a permit apphcant now has the burden to “establish” that the d1scharge
will actually be put to a beneficial use. As explained below in the next section of these
comments, this amendment — depending how it is interpreted — may impose requirements on
applicants for WYPDES perrrﬁts that go well beyond what Petitioners sought in the rule.

Looked at another way, the extent of the Coun‘cil’s‘action,— and why it cannot be
reconciled with the EQA and. the WAPA - becomes even clearer. At the time the Council took
up the Petition, section (c)(i) was the applicable standard for CBM discharges under Appendix
H. The Petition proposed various changes to Appendix H, which tools the form of a new
Appendix I, but did not propose amy changes to sectioﬁ (©)(). As a result the Petition proposed
0 dhange 1o section (c) (). When the Council struck section (c) (1) on February 16, 2007, it

repealed a section of the governing regulations with no advance notice whatsoever.
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It is a basic principle of administrative law that agencies may make changes to a
proposed rule after the comment period has closed orlyif the changes are “in character with the
original scheme and [are] foreshadowed in proposals and comments advanced during the
rulemaking” Beimeu Secy of Dep's of A gric, 645 F.2d 862, 865 (10* Gir. 1981) (ciation and
internal quotation marks omitted). In Beirre, the court found that although the proposed ’and
final regulations differed, the final regulation was “only another, perhaps clearer, way of saying
what was explicit in the proposed regulation.” I at 864. The “bare words of the proposal were
adequate to alert those interested” and the final rule did not change “either the effect of or the
intent behind the proposed rule.” Id at 865.

EQC’s deletion of the language in section (c)()) regarding the presumption of beneficial
use of CBM prodﬁcéd watervdischarg‘es is 7ot in charactef with the o'riginal proposal and was not
foreshadowed during the rulemaking so as to alert interested pérties that this presumption could
be removed. In fact, Petitioners’ attorney stated the‘ intent of j:heir revised proposed Appendix I
was not to change thé standard for agricultural use, but only to change the type of data required -
byfhe rule. .Hearing Traﬁscript (Jan. 18, 2007) at 254-256. EQC nevertheless rgpedled an existing
régulatioﬁ when this action was not requested by the Petition. This drastic change goes well

| beyond simply the kind of “mere change in wording” that was at issue in Beirme. Id. The public
were mere spectators at the February 16 EQC meeting and had no notice or opportunity to
comment on this amendinent when it was offered, let alone aﬁ opportunity to “be heard ata
meaningful time and in a meaningful manner” and 1o urge “considerations against its adoption.”
See Laughter, supra, 110 P.3d at 882. The Council’s radical rewrite of the proposed rule’s

provisions on beneficial use without the benefit of any public comment was contrary to the
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Legislature’s desire for careful adoption of high-quality rules and was arbitrary and capricious as
well as a denial of constitutional guarantees of due process. | |

4. Contrary to the Proposed Statement, Appendix I, As Amended, Appears to

Unlawfully Regulate Quantity of Water Discharges Contrary to the

Environmental Quality Act.

Section (a)(i) of the rule requires a WYPDES permit app]icaﬁt to “establish,” e alia,
“that the produced water discharged into surface waters of the state . . . shall be of good enough
quality to be used for wildlife or livestock watering or other agricultural uses and actually be put to
sudh use during periods of discharge” (Emphasis added.) "This language was carried over unchanged
from Appendix L Section (©)(i) of the proposed rule, also carried over from Appendix H,
created a presumption of such “actual use” where the proposed discharge “is accessible to
livestock and/ or wildlife, meets the effluent limitations specified in this appendix, and meets the
criteria of the protection of livestock and wildlife as specified in Chapter 1.” With the Council’s.
decision to delete section (c)(i), the final rule - if interpreted to require a showing of “actual use”
of all or some particular quantity of discharged CBM water — if runs afoul of the Attorney
General’s formal opinion of April 12, 2006.

In that opinion, the Attorney General éddressed the issue of whether the EQA “grant[s]
authority té regulate water quantity to ensure that all produced water from coalbed natural gas
(CBNG) production is at all times actually used for wildlife or livestock watering or other
agricultural uses.” Formal Opinion No. 2006-001 at 1. His answer was “no,” because “the
EQA allows regulation of the quantity of water [only] if the quantity has an unacceptable effect
on the quality of the water.” Id, Petitioners’ original petition, the Attorney General noted,
“wants the EQCto dictate to DEQ that it must consider ‘how much the ccﬁvs or antelope will

actually drink.” Id. at 2. “The EQA does not authorize such an action.” Id. “Petitioners want
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the regulation of water quantity for agricultural use, regardless of the quality of the water. There
is no such authority under the EQA ... There is no express authority, nor is there any implied
authority, in the EQA for regulation of water quantity in the absence of a direat tie to water
quality.” Id. at 5-6 (emphasis added). Thus, the EQA does not authorize a rule “to ensure that
all produced water from oil and gas production is at all times actually used for wildlife or
livestock watering or other agricultural uses.” Id. at 8.

Council Member Boal pointed out repeatedly that deletion of section (c) (i) would render
the rule unlawful under the EQA: “See, you got to remember this the original Powder River
petition was essentially to undue [sic] (¢)(D), and that provoked the AG's opinion tﬁat we didn't
have authority to do it.” Draft Transcript, Feb. 16,2007, at 89, lines 17-20. Elaborating, he
observed: | | |

[Tlhe first petition was aimed at, you know, doing the assumption which is

contained in subsection (c)(1). That was - that was the whole idea, and you

know, you'll recall that we went forward on - we wanted to go forward on

considering taking out that assumption. Next thing we know, we get a formal
AG's opinion saying we don't have authority to do that, because we're regulating

quantity.
Draft Transcript at 90, lines 19-25. He cautioned against the amendment because it would go
beyond what even the Petitioners sought under section (a) (1) and render the rule unlawful;
Powder River reads the same petition, they read the same opinion, their revised
language takes that out. I mean, we shouldn't enact something that we know has
a high degree of probability that it will not withstand scrutiny from the AG.
We're waisting (sic) everybody's time to do that.
Draft Transcript at 96, lines 23;25; 97, lines 1-2.
The Council went ahead and deleted section (©)())’s presumption that water of adequate

quality will be used, leaving an ambiguous but potentially Draconian “actually used” test. The

Statement of Principal Reasons must make it clear that section (2)(1) requires, at most, a showing
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that discharged water that meets applicable quality standards will be available to : actually be put
to such use [for livestock or wildlife watering or other agricultural uses] during‘ periods of
discharge.” Otherwise, as Council Member Boal explained, the rule is an unlawful attempt to
regulate the quantity of water discharged even though the discharge meets applicab_le.efﬂuent»
quality standards, i.e., to limit quantity without regard to quality.

5. Appendix I Could Not Lawfully Be Applied to Impose Effluent Limits on
CBM Discharges Based on the Downstream Fate of Their Constituents.

Under section (a)(ii) of the rule, a permit applicant must establish that the “quantity of
produced water shall not cause, or have the potential to cause, unacceptable water quality.”
Petitioners’ draft Statement of Reasons would have the Council graft an entirely new concept
onto this requirement, neimely that DEQ must “require applicants to establish more than just
acceptable water quaﬁty at the end of pipe.” Petitioners would have the Council find that DEQ‘
has “failed to look to the fate of discharged water as it travels downstream.” Proposed
Statement at 11. |
However, Appendix I is an effluent limitation guideline, to be established in éccordance
With. section 304(b) of the Clean Water Act, 33 US.C. § 1314(b)." ELGs are, by definition, -
generally applicable, technology-based limitations that apply at the end- of-pipe, and which |

incorporate considerations of availability, feasibility, and cost. See33 U.S.C. § 1314(b).> ELGs

¢ Under the EQA, DEQ establishes “standards for the issuance of permits as authorized pursuant to
section 402(b) of the Federal Water Pollution Control Act [33 US.C. 1342(b)].” W.S. § 35-11-302(a)(iv).
Section 402(b) incorporates, inter alia, section 311 of the Clean Water Act, which requires application of
effluent limitations promulgated under the Act to all point source discharges. See 33 US.C. §§ 1342(b);
1311(e).

> Effluent limitations in CWA permits fall into two categories: technology-based effluent limits and
water-quality-based effluent limits. Carskill Chapter, Trout Unlimited w NYC, 451 F.3d 77, 85 (2#¢ i,
2006). Technology-based limits require installation of various forms of technology that will reduce the
discharge of pollutants. See Texas Oil & Gas Assnu EPA, 161 F.3d 923, 927 (5th Cir. 1998); see also Maer
u EPA, 114 F.3d 1032, 1034 (10t Cir. 1997) (“The CWA mandates varying standards of technology-
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are inherently not tailored to site-specific or local situations; rather they represent generic
limitations for industrial categories that typically must be incorporated in an NPDES permit.
The fate of CBM discharges after discharge and mixing is by definition not relevant to ELGs,
which apply to all discharges within a given industry.

6. No Evidence of “Shoddy Science” on DEQ’s Part Was Presented In This
Proceeding.

Apparently in an effort to fabn'cafe a ratioﬁale for this rule, Petitioners would havev the
Council state'that “evidence in the record demonstrates that too often permit applications are
based on shoddy science and DEQ issues permits baséd on shoddy science.” Proposed
Statement at 12. Petitioners do not, and could not, cite to any specific evidence of “shoddy
science” because none was presented. Petitioners presented no evidence from any expert‘in the
course of this proceeding. Even Professors Munn and Paige, offered as “resources,” at no pomt
suggested that either permit appﬁcaﬁts or DEQ permitting staff have ever asserted or relied on
technical or scientific findings that they knew were wrong or unreliable in the process of issuing
WYPDES permits. This proposed finding is a gratuitous insult to DEQ technical staff and to
the engineers and consultants who represént CBM p‘roducers in WYPDES permitting, and

“should be deleted.
Conclusion
For the foregoing reasons, the Industry Respondents urge the Council to adopt a

Statement of Principal Reasons that does not include the erroneous statements identified in

based treatment as the minimum requirement for different categories of point sources.”) (citing 33 US.C.
§§ 1311, 1314). In setting technology-based limits, the agency “will consider the available technologies,
costs in relation to effluent reduction benefits, engineering aspects of various control techniques,
available best management practices, and non-water-quality environmental impacts.” Catskill Chapter, 451
F.3d at 85 (citing 40 CF.R. §§ 125.3(c), (d)). This is inherently an industry-wide, not a site-specific,
rulemaking exercise.

4869812 : : 14



Points 1, 2, 3, 4, 5, and 6 above and which clarifies that the rule does not seek to regulate the

quantity of produced water discharges without regard to the quality of such discharges.
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BEFORE THE ENVIRONMENTAL QUALITY COUNCIL

PETITION TO AMEND WYOMING )
WATER QUALITY RULE, CHAPTER 2, ) 05-3102
APPENDIX H , : )

STATEMENT OF PRINCIPAL REASONS
The Enﬁfironmentai Quality Coungil, pursuant to ifs authority undér the

Environmental Quality Act, W.S. '§ 35-11-112; and the Wyoniing Administrative

Procedure Agt, W.S. § 16-3-103, proposes rulemaking to amend Chapter 2 of the

Wyoming Water Quality Rules. The proposed rile change leaves the Appendix H

‘unchanged as to traditional oil and gas production facilities, removes the Appendix H

provisions specific to Coal Bed Natural Gas, and revises the standards ap‘pl;icghié to

prodiiced water discharged from Coal Bed Natitral Gas Facilities in a new Appendix .

‘Background,

The Federal Water Pollution Control Act {the Act of 1972, as amended by the.
Clean Water Act (CWA) of 1977 and the Water Quality Act of 1987, give the
Environmental }?rotecﬁoh Agency (EPA) the authority to regulate the discharge of |

pollutants to waters of the United States. ‘The Act:provides broadly defined authority to

establish the National Pollutasit Discharge Elimination Systerh (NPDES) Permit Prograin,.

define pollution control technologies, establish effluent limitations, obtain’ information
thxbugh reporting and compliance inspections, and take enforcement actions when
violations occur,

The Code of Federal Regulations; Chapter 40 Part 123, provides proceduses. for

States to assumis responsibility for implerhenfing the NPDES Permit Progtam. On



November 1, 1974, Wyoming Goverrior Stan Hathaway subittéd 4 request to :tha. EPA
for Wyoming to conduct a state permit program pursuant to the provisions of the NPDES
under Section 402 of the Act. On January 30, 1975, pursuant to § 402(c) of the Act, the
EPA approved the Wyoming Department of Environmental Quality (WDEQ) NPDES
program and suspended the issuance-of NPDES permits by EPA, with a few exceptions.
The Wyoming NPDES program autﬁér’i;:y was amended September:24, 1991 to. include
state-atithority For issuance of geriéral peirnits. THS program has been renamied Wyomitig
Pollutant Discharge Elimiration System {(WYPDES).

The WYPDES program must, at all times, be in accordance with § 401 of the-Act,
all guidelines ﬁxomulgafe&_pursuant to § 304(h)(2) of the Act, and the Memorandum of
Agre‘ement between the EPA Regional Administeator-andl the Director of the Woming

DEQ.

Erincipal Reason for Revision of the Rule

The principal reason for the proposed nﬂerevisiens:is:"i’he-.e.xisting Appendix H,
although. apparently effective. to. regulate water' discharged in traditional ofl and jgas..-
‘operatiotis, .h%‘,'been:.demcﬁs&afeﬁ. to. be inadequate-to protect water quality and prevent
pdlluti'oﬁ resulting from the discharge of water from coal bed natural gas (a/k/a coalbed
methane, “CBM”). The: proposed Appendix I, spécifically applicable to water discharged
from CBM facilities, addresses those: shertcomings, bﬁhgs the rules in ,coméiianc,e with
the Wyoming Environmental Quality: Act; and will maintain ‘Wyoming’s- pritnacy for

delegated programs of the federal Clean Water Act.



:,Rulema}{ing:Process .

A group of 19 landowners and the Powder River Basin Resource Council filed a
Pefition to Amend Chapter 2, Appendjx H December 7, 2005. The Environmental
Quality Council held two public hearings on the Petition (February 16, 2006 m Cheyenne
and July 17, 2006 in Casper); recéived and reviewed volurninous Writtén cofniments, and
determined that environmental concemns existed sufficient o consider a rule revision in.
formal rulemaking proceedings. The documents are available for review on the EQC

rus/ege/indexcasp, Docket No. 05-3102. The rulemaking

website, -hitp://deq.state.w
hearing was noticed pursuant to the Wyoring Administrative Procedures Act, W.8. 16-3-
103(2)(3); and & heaiinig was held Jatiiary 17 & 18; 2007 ini Cheyering, Wyoming, "Thie
?‘?:Cﬂ}f?tﬂ- wis left iéiiﬁﬁ il .}'anum'y29, .2.993"7 i Thelﬁlbﬁlhelr@,éffﬁ% be?sa“licil;hfi}”é carefully
révigwed the rfirs fecord, inclbding the public comments st the rulemeking hesring as
;Azell‘ as the entire documentary record. Tt is the judgmént of the Environmental Quality-
Council that Wyoming Water Quality Rules and Regulations -Chapter 2. should be

amended for the reagsons set forth below:

Appendix H is unchanged as to water quality standards éppﬁcable to traditional
oil and gas production facilities. A new Appendix.1 would include new standards
applicable strictly to water produced from CBM facilities. The Appendix 1 language is
derived from the definition of “poltution’™ at W.S. § 35-11-103(c)(i) and the Wyoining
Attorney ‘General Forial: Opisioh Mo: 2006-001 Tt ‘seduifes applioats for CBM-

WYPDES permits to establish that the quantity of produced water would not cause or



have the potential cause unacceptable water quality and would not cause pollution; and it
would require permit applicants to submit scientifically. valid data to establish those

requirements will big miet,

L EQC mlemaking authority

The Wyoming Administrative Procedures Act proxrities an avenue for citizens o
“petition an agency requesting the promulgation, amendment or repeal of a rule.” W. 8.
16-3-106. The EQA also gives the EQC authority to “appiove;: disapprove; repeal,
modify er suspend any.rle [or] régulation. . .» W. 8. 35-11-112(c)(). That-provigion,
mlike W.8. 35.1 1-112(a)(@), ‘does not: require recommendation . from -the director,
admiﬁistrafor and a:dvisoxy- boards. in acéofdanoe‘witﬁ the WAPA, ;éhe BQE. over the
years has regularly considered citizen rulemaking. petitions (e.g. the recent smoke rules,
hog farm rules, arid mimerous pefitions biought by industry itself imder Chapter 1 for
reclassification). without advisory board input. Citizens should be-able to petition for

nidemaking in exactly this sort of situation,.in which the agency itself has been 1mible or

unwilling to address a very significant environmental Jssne. This histaric practice is.

authorized by the WAPA and the EGA and should ot be stopped now. ‘The suggestion
that the EQC should accept the Petition and then refer it to the Advisory Board and
Administigtor would deféat the purpose of fhe citizen Petition. This nile has gone
through séveral years of the Advisory Board and Administrator process.. A refertal now

would only serve to delay:

The Council applauds the efforts of the CBM Task Force, the voluntary Produced

‘Water Initiative, and the Wyoming legislature 1o address some of the issues arising from



CBM developinent, and it is hoped they each will find some success within their spheres.

~ Similarly; the Council encourages -any cooperative efforts to resolve differences between

industry and landowners: The Council agrees such efforts may ofien bring the best
solution. However; the Council notes the playing field is notdevel, and hearing testimony
made it clear significant problemis persist. The possibilities for other approaches to

solutions do not alter this Coﬁncil’s authority, jurisdiction, or obligation to proceed with

rulemaking,

There was .egtex;:_s.i'vé public comment régarding ‘the fear that the' rule charige
would impact wafer sérs. Who, use water discharged from traditivnal oil and gas
epératibns, and there. wer;, {somewhat. qqnmadigtery)"qommenis guestioriing the-basis for
issuing.a different regulation for-CBM. The Council finds the distinction Between waer
produced from traditiégal oil and gas is evident in the unqualified suppert in the record
for continued discharge of such, 'Watér, in cqntraSt 1o the very strong opposition expressed
by.some to.the water produced fiom CBM.

The Wyoniing Attofngy Genér.al.bas-'opine.d:that, “if the Council desires to

promulgats. a separate and distinct section related fo CBNG, it may do so,” July 12; 2006

letter from AG to BQC Chair Gordon at 8. The disfinction is supported by fhe degree of
-environmental fmpact caused by the overwhelming volume of CBM water (cumulative

"water production from CBM in the Powder River Basin estimated at 1,495,153 acre-feet.

(116 billion betrels). Water producicsi ¢ ekpoted to'peak betweeri 2011 and 2014 at.



154,671 acre-feet (1.2 billion berrels) arinuaily, or double thie cuittent rate. Oil production

is long-term as opposed to-CBM, and therefore there is'a histéﬁcal.i'r.c:‘lian¢wh;the oil-
field water (and they are grandfathered), the SEO requites a permit for CBM water and
-niot oil-produced water, the existing Appendix H.(d) language is targeted specifically to
CBM, and EPA is drafting guidance specific to CBM. All.ofthese considerations
provide & separate-and distinet basis for regulating CBM walter separately fromi traditional

oil and gas-produced water.

3. Regulation of pollution
The Wyoming Envxronmental Quality' Act charges the DEG to° “prevent, redice

nd eliminate poliutmn » W8 354 1-102. There are two. distinct questxons. First; doss
e DEQ have the authofity to regildte CBM watef’s 1mpacts as “polluﬁan”” Seeoiid,
‘How should DEQ regulate CBM:water.as; “poﬂutmn »

“Poliution” is defined for purposes of water quality as:

. contamination or alferation of the physical, chemical, or biofogical
,propemes -of any waters of fhe state, mciuémg change i temperature;
1aste, color; turbidity of'edor.of the waters‘or any discharge of dny acid; o
toxic material, chemical, or chemical compeund, whether. it ‘be iquid,
:gasecus; solid, redidactive of other Stibstance, ifcluditie wastes, :into any
waters.of the state:which creatés a muisance ofrenders any Vvaters harmiful,
detrimental or injurious to public health, safety or welfare, to domestic
-commercial; industrial, - agricultural, recreational or other legitimate
beneficial uses, or to livestock, wildlife or aquatic life, or which degrades
the water for'its iritended use, or.adversely dffects the- envxronment ‘

WL, 35-11-103(c)(®).

CBM water alters the phiysicdl properties:of the waters of the state. CBM:wafer is

‘indistrial waste.” Northem Plains Resource Comnoil v, Fidelity Ex loration .and,




Development Co., 325 F.3d 1155, 1161 (9‘**fcir. 2003), cert..dened, 540 U.8.'967 (2003)
(“Because Fidelity is engaged in production: of methane gas 'fdr commercial sale and

because CBM water is.an uriwanted byproduct of the extraction process, CBM water falls -

squarely. within the ordinary meaning of “industrial waste.”); .Sierra Clnb v. Cedar Point.
0il Co., 73 F.3d 546, 568 (5" Cir. 1996)(concluding “produced water” is encompassed'as
“industrial waste™). In addition, CBM water. falls underthe catchall definition of

“waste” by virtue of it being both an “industrial waste” and a “liquid” or “other substance

“which:may poliute any waters of the state,””

(i_)} DEQ has the authority{c regnilate CBM water’s Dolluticn.etfe’t:ts

There is no basis for the DEQ position. that it is.only arthorized to regulate water

quality. To the contrary, the EQA s,pec:ﬁcally recognizes: thit quantify of water has

iimportant ‘environmental impacts that-can and should be regidated. That 15._ why, for

example, the EQA contains the feﬂowing language:

N6 petson, except when aufthorized by a permit issued pursnant to the prov;smns
of this act, shall:

{iv) Increase the qusntity or strength of any discharge. ..

W:8.35-11-301(a);

The Wyorning Atforney Géneral has also recognized that autherity. In answer to

the question posed by the EQC, the Wyoming .Attorney General has opined that the

Council has“the authority. to regulate the quantity of water produced” from CBM, if the

Council determites that the produced vater is.a “huisancé” under the statutory definition

of “poliution.”

1. «raste? s, defined as *sewage, indusirial waste:and-all other liquid, gaseous, solid,
radioactive, or other substances which may pollute any waters of this state.” Wv0; STAT.
§.35-11-103(c)(ii). CBM water isa substance which may pollute waters. of the state..



‘When considering “nuisance” in context, it is clear that. it must be a
discharge of any *acid or toxic material, chemlcal or chemmical compound,
whether: it be liquid, gaseous, solid, radicactive or other substatice,,
‘mcludmg waste into any-water of the state” that creates the nuisance. The
Council is granted -the authotit 1o regulate the discharge of substances
into the waters.of the state that create a *nuisance™ in that sense,

July 12, 2006 AG letter at 6 (emphasis added).. The AG r.é:c_ogmzed that “nufsance”
includes “waste” ‘.‘Waste” ineludes CBM water. When the waste tauses hatrii or itijury,
it is the DEQ’s charge to control the -énvironmenfca‘i degradation throngh. éffective rules
that are effectively implemented, |

‘CBM water guality (inchiding its quantity and: ?tiining)”,.is.réreaﬁhgfa nuisance that

xenders the waters harmful to- agricultural and other beneficial wuses, and o fivestock,

wildlife or aquatic.lifs, (WS 35—11-103(c)(1}) ‘The BQC. and -the DEQ: have: the',

authority, as ‘well as. the obligation, to regulate “pollution” — including the quantity and

fimiing, as well. as:the quiality, of water that creates that nujsarice, -

{c) The nife does not infringe: on the State Engineet's -authority -or
Arrigation return Hows’

“This approach’is-conisistent withi the EQA, and does ot run-afoul ofthe Iimitation
on interference with the State Engineer jurisdiction, duties or authorities, W.S. 35-11-
1104. (The State Engineer specifically stated af the hearing that he did not believe the

propesed. rule. infringed upon His ;gzithoxiw);- DEQ will not mandate “water tights

administration, but would leave it as. usual to the SEG and Bodrd of Control, ‘DEQ will

‘require permittees to reducs or liminate pellution; the mechanisny-for doing 5o isupto
the permittee, who would need to obtain necessary permits from the other agencies as

applicable: This is no different than the-current structure: -many DEQ-issued: permits are



dependerit upon feservoirs if order to mest WYPDES permit terms.  Reservoir pertits
are then .obtained from the SEO, and that structure does not intérfere: with SEO

jurisdiction. The Council rejects the attempts of sorhe commenters to style fhe issué as

one of Constitutional law or #waters of the state” as-unfounded. The Council is aware of
the fimits of its jurisdiction’and will not exceed them,
The Council alsé notes that 40 CFR § 131.10(z) requires.that:

Each State must specify apptopriate witer uses to be achieved and.
protected. The classification: of the waters: of the State must take into
consideration the Use and valile of water for public water supphes,
: protectlon and pmpagatmn of ﬁsh, shellfishiand mldhfs, resreation:dnand .
on the watdr, agriculfurdl, industial, and. other purposes dnglidihg
‘navigation: In ne case shall s State adopt waste iranisport or waste
a%mnlatlon asa’ des signated use for any-waters of the' Umted States

Fi’nally,_“‘retum flows from irrigated agriculfure,” are specifically excluded from
discharges requiring a WYPDES permit, which should allay the fears of some-
commenters-that this rule would have any fmpact on irrigation return flows.. {Water

Quality Rules, Chapter 2, §2(6)().

{d) The mle Wou_l-d 1ot prohibit discharges of CBM water

Pollution is-allowed. within “clear and defined boundariss” The Council finds
nothiing in the record to' support the contention that the ‘proposed rule would require DEQ
to-prohibit CBM water discharge: ‘The rule would tequire DEQ to regulate’its impacts,in
accordance with.the Envitonmental Quahty Het: | | |

Appendix T(a)(iii) has two parts: First, it defines when ﬁischa_rgpd water should
be regulated by the DEQ ~ when it is “pollution.” “Pollution,” in the cotitext of CBM

water, iricludeés discharges that alter the physical, chemical or- biclogical properties of



water, including indus'txiél waste. The Environnienial Quality Act ‘aﬁ&xorfzes DEQ to
regulate pollution. “Pollution” is a funetion of chemical concenirations as well as
turbidity, temperature, alteratioﬁs to the hydrograph, fiming and flows. The first
paragraph of Appendix Ia)(iii) directs DEQ fo regulate CBM water that caixses pollution
inall its forms,

Second, Appendix I(a)(iil) Limits the seope of CBM water that s,hox,d@ be regulated
by DEQ to water “which:” creates a nuisance or causesinjury. The Tule’s opponents
have ignored the qualifications following the: word “which” that are set-forth # (a), ®),
{c) and (d). Not-all pollution would be regulated or prohibited:under this language; only
pdiluf:iph' ttiat"dauéesfinjﬁry. . |

The contention that the laiigitage would feguire all éi@jia;?g’es to ceuse: is.
unsupported in the record, Theﬁﬂouncil'rejéxﬁts;sonie cormenters” atterpts'to createan -
ambiguity by their determination o interpret e rule in a'distosted fashion, sayingiit
would prevent sll dischares. That is notthe.case. | |

| The Council does recognize the vélidi;-y- of some of the criticism régarding the
rule ,i'an'guage, and has edited portions ‘that are superfluous and fhay cause confusior,
This, is not'a “new? rillé. The fuisancé standatd that some commenters ‘protested was

sprung:upon them at the January hearing has in fact been in the language of the proposed

rule since May 8§, 2006 (Petitioner’s First Status Report, Exhibit 24); and is i the

language of the proposed rule that was sent to public notice pu'rsuént to the APA.
Appendix I(a)(iii)(a) “créates afuisance”)

The riife requires that digthatges that cause’damage such as the damage to Marge

“West*s 4lfilfs oeadows wonld have 10 be handled by ope of the several altematives.to

10



surface discharge (ot be.tte‘r water management). ‘For these. people who say they like the
‘water, it is not a nuisance and does not cause injury. Its discharge would continue to be
permitted under this rule language (and the permit applicant may have to pipe around the
West Ranch). This is not an “all-o-nothing” solution; rather it is a solution that requires
DEQ to tegulate the effect of pollution when they-cause harm.

The Council expects that-the DEQ will continue to. exercise ifs discretion in

‘applying this rule, as it does-any-other rile. For example, DEQ hes regulated water

' -quality, not by prohibiting discharges that result in degradation of quality by élevating EC

and SAR, but by allowing that dégradation t6 a levél that DEQ corisiders to be. protective..

DEQ has, the ability to itnplement rule language in a réasonable and not an sbsolute:

‘imannet.. For example, it inferprets the Chapter.1, Section 20 “ho.measutable decrease iny

crop or, iifzcsteck production® language by a'llqwingn;an»‘?ac&;egﬁable""f tewel .of decrease in
production. It could and should apply the same sort.of implementation approach to the

proposed Appendix I language. Appendix I (2)(ii) instructs DEQ fo regulate pollution

swithin defisved boundaries,

4  Reulafiér of water quanitity that ifpacts- water quality

Sectior (&)(if) of Appendix T conforms with Wyoming Atiomey General Formal

Opiriion '2_006«0,(}:1 by requiring permit applicants to show that the “quantify of “produced

water shall not cause, or have-the potential to canse, unacceptable water quality.” The

reagon for this language. is to instruct ﬂxéDEchat it must require-applicants to establish

" more than just acoeptable water »quaiityét}ihe ent of pigie: The retord shows that DEQ

has historically failed to look t0.the fate of discharged Wafer as it trévels dowistream;
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The SA Creek .exatﬁpie' in: Petitioner’s Rulemaking Hcaﬂhg‘ Brief :arid‘:relax_ed
exhibits demonstraté the need for this provision (as.do portions; of the Maycack transcript
designated in this tecord). Water quality in:SA Creek exceeded theé 7500 'plﬁhosicm Limit
.for EC that DEQ set as being gro’te'c_ti%‘of livestock and witdlife, Livestock,and wildlife:
do:not comsuine water solely 4t the.end of pipe.. Yet when-presented wifh evidence th-
EC downstream exceeded 7500 pnﬂibé/c;m, DEQ said it coﬁid faﬁe‘ no action. DEQ must
issué permits that authotize it to require a quantity and quality of discharge "tha‘t. protects
Asvwnstreiin water quility.

| The Councﬂ ‘unaeisté;nds: thiat DEQ :ﬁay havs vaiii'& reasons for enforcing effluent
inmtsatthe énd of pxpe; Hovéver, it it setthcselmuts based upon 4 scientifically

valid modeling of whatthe \yate.r-éual_it’y-will be at relevant poitits downstrear.

Requirement of scientifically defensible data;

o The Councﬁﬁnds ”El;atiiilé'?éﬁﬁcner’fs propbse&, requirement of “credible data” is;
ot justified.  Tnstead, the CourilPs Appendix 1) reqives applivars to submi
“soientifically defénsible site specific datg establishing each of the folfowing:™ (This is
the term prop'osed by the Advisory Board in .'_the‘ propogéd Agricultural Use Poliey — Tier
53— No harmi analysis.) The reason this language mnecessarym that the evidéncs in ‘the
tecord Heﬁ'onstrﬁtés that too-often permit applications are based on shoddy science, and’
DEQ isstigs g;emiﬁts;'fbaSea.roﬁ:shoaqi,y"science: 'Tﬁe"‘séienﬁﬁca,ﬁy‘defansib'lawsitﬁ.ﬁSPSQiﬁc
dits” réfuiremnent 164 spesific ‘?in's_trﬁqﬁanr'fo..ﬁEQsto tdise its standards 'so that. the:data
submitted by peritiit applicants is adequate to 'jusﬁfy"pe'mit issuance and o that DEQ

issues permits with:meaningful afid enforceable terms.



Condlusion
The Council has determined that ‘amendment of Chapter 2, -Appendix H and
addition of Appendix I are necessary to addfess the demonstrated failires:of the current.

rule’in-regulating the pollution caused by CBM dischatges, fo provide: the department

‘with adequate authority to.operate the WYPDES program and to maintain primacy under

the requiréments of the Clean Water Act and the requitements of W.8. 35-11-301 (a)(ij;
() and (%) and'35-11-302(2)() and {¥) and to provide improved protection to public_

health and-the safety fot public water supplies.

EXBCUTED THIS __ __DAYOF 007

FOR THE ENVIRONMENTAL QUALITY COUNCIL

Chairperson.
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