BEFORE THE ENVIRONMENTAL QUALITY COUN CIL

PETITION TO AMEND WYOMING )

WATER QUALITY RULE, CHAPTER 2, ) 05-3102
APPENDIX H )

PETITIONER’S FIRST STATUS REPORT

COME NOW, Petitioners, and on this 8" day of May, 2006, respectfully submit
their First Report on the status of the above-captioned rulemaking Petition.

1. Course of Proceedings

Petitioners filed their Petition to Amend Wyoming Water Quality Rule, Chapter
2, Appendix H December 7, 2005. Thé Council held a public prehearing conference on
the Petition pursuant to the Environmental Quality Rules or Practice and Procedure
Applicable To Rule-Making Hearings or Hearing by an Administrator of a Division of
DEQ, Chapter III, Section 2(c) February 16, 2006, and, at the conclusion of that
prehearing conference, voted unanimously to set the Petition for a rulemaking hearing.

In response to comments from the public and from some of the Council members,

Petitioners submitted to the Council on March 2, 2006 a revision which left intact the

provisions of Appendix H as to traditional oil and gas, and focused the proposed rule
changes exclusively on CBM in a new Apbendix L

On April 18, 2006, Formal Opinion 2006-001 of the Wyoming Attorney General
was made public. The eight-page Opinion, dated April 12, 2006, and addressed to.

Governor Dave Freudenthal, discussed the following question and answer:




Question:
Does the Wyoming Environmental Quality Act (EQA) grant authority to
regulate water quantity to ensure that all produced water from coalbed

natural gas (CBNG) production is at all times actually used for wildlife or
- livestock water or other agricultural uses.

Brief Answer:

No. The EQA allows regulation of the quantity of water if the quantity has
an unacceptable effect on the quality of water.

The Attorney General is scheduled to discuss his opinion with the Council at its
May 11 meeting. Petitioners do not know at this time whether that discussion Will take
place in public or in an executive session.

In light of recent develbpments, Petitioners respectfully submit their status report,
along with a rproposal for going forward to address the significant issues that were

recognized by this Council at the February 16 conference.

2. Summary of Petitioners’ Position

Petitioners are disappointed in the administration’s continued pattern of seeking

ways to say it cannot take action to address the real concerns created by CBM water, and

they disagree with the superficial and result-oriented legal analysis of the AG Opinion.

However, Petitioners believe that the Council can proceed with a rulemaking that does
effectively address the issues raised by the original Petition, and that the Council can do

so within the parameters of the AG Opinion. The solution is embodied in the attached

Exhibit 24, the proposed Appendix L.
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3. Discussion

The AG Opinion Recogm'zes Broader Authority to Regulate Water Quantity than
the DEQ Currently Exercises. This Authority is Sufficient for Regulation to
Address the Problems Raised by Petitioners. ;
The AG Opinion takes away with one hand and gives back with the other. The
Question is ﬁ'amed in a distorted way that confuses state and federal law, and is designed
to get ihe answer it got: “No.”' The answer is then qualified: “The EQA allows
regulation of the quantity ’of water if the quantity has an unacceptable effect on the
quality of water.” That allows broad regulatory latitude, because it recognizes \authority
to regulate the downstream effect of water quantity on water quality. For example,
currently the DEQ refuses to take enforcement action when the cumulative impacts of
CBM discharges, combined with channel geology, result in water quality that is toxic to
existing vegetation. See Exhibit 25; exchange of e-mails regarding SA Creek, where
small releases of CBM water, possibly combined with seepage from CBM ’reservoirs,
created low flows in SA Creek. USGS readings found ECs in excess of 7500, definitely
harmful to vegetation, and consequently injurious to the livestock that depends upon it.
Yet DEQ conclused no violation occurred because CBM discharges met end-of-pipe
effluent limits. DEQ enforcement personnel explained this is “what we would expeﬁct
under the léw flow conditions existing. . .” and failed to consider that low flow conditions

were created by CBM water quantity, which clearly “has an unacceptable effect on the

= The real question may be; why didn’t the Governor, or the DEQ Director, ask
three or four years ago for the answer to the question: “What authority does the DEQ
have under the EQA and the CWA to address the pollution created by CBM produced
water?” :




quality of water.” Under the law as set forth the AG Opinion, DEQ could and should
regulate such an 'impact.

This broad latitude is further supported‘by the language of the EQA,> which
authorizes DEQ/EQC to “pre{/ent, reduce and eliminate pollution.” Wyo. Stat. ‘§ 35-11-
102. The definition of “pollution™ is set forth at p. 3 of the AG Opinion:

. contamination or alteration of the physical, chemical, or biological
properties of any waters of the state, including change in temperature,
taste, color, turbidity or odor of the waters or any discharge of any acid, or
toxic material, chemical or chemical compound, whether it be liquid,
gaseous, solid, radioactive or other substance, including wastes, into any
waters of the state which creates a nuisance or renders any waters
harmful, detrimental or injurious to public health, safety or welfare, to
domestic commercial , industrial, agricultural, recreational or other
legitimate beneficial uses, or to livestock, wildlife or aquatic life, or
which degrades the water for its intended use, or adversely affects the
environment.

Wyo. Stat. § 35-11-103(c)(emphasis in AG Opinion).
' For example, “pollution” and the DEQ/EQC authority, extends to a situation in

”3) is discharged “into any waters of the state” and

which produced water (“waste
“renders any waters harmful . . . to . . .agricultural . . . uses. . . or to livestock,” which
would include livestock forage, channel erosion, vegetatiVe changes to more salt-tolerant

less palatable species, etc. Produced water which mobilizes salts, and leaves deposits in

the channel to be later picked lip by produced water or natural flows, or to infiltrate into

2 Including:

No person, except when authonzed by a permit 1ssued pursuant to the provisions
of this act, shall:

(iv) Increase the quantity or strength of any discharge. . .
Wyo. Stat. § 35-11-301(a).
3 “Wastes” means sewage, industrial waste and all other liquid, gaseous, solid,
radioactive, or other substances which may pollute any waters of the state;”
Wyo. Stat § 35-11-103(c)(2).




groundwater, also fits within this definition, and within DEQ/EQC authority. These sorts
of impacts are just the impacts which Petitioners have sought to have the EQC address
through their original Petition.

Petitioners therefore offer an amended rule, that deletes the change to f(a)(i), and
instead adds two provisions that exactly track the language of the AG Opinion, so that
CBM-produced water would be subject to the limitations that (1) the quantity of
produced water would not cause, or have the potential to cause, unacceptable water
quality, and (2) the produced water would not constitute “pollution” as defined in the
EQA. See Draft Appendix I, Exhibit 24.

An important elerhent of the proposed Appendix I language is the requirement at
sub-paragréph (a) that the applicant produce “credible data” establishing the requirements
above. As defined at 35-11-103(c)(xix),

“Credible data” means scientifically valid chemical, physical and

biological monitoring data collected under an accepted sampling and .

analysis plan, including quality control, quality assurance procedures and

available historical data.

This requirement is important because it puts the Burden of proof where it
belongs: on the applicant, and not on the potentially injured landowner. For too long,
DEQ has improperly placed the burden on the protesting landowner to show damage
from CBM produced water, when the EQA clearly places the burden on the applicant to
show that the laws and regulatory requirements will be complied with — in this case, that

~ the discharge would not cause pollution or have the potential to cause unacceptable water

quality. The EQA provides that permits should be issued “upon proof by the applicant

that the procedures of this act and the rules and regulations promulgated hereunder have

been complied with.” Wyo. Stat. § 35-11-801(a). That proof should be stringent enough




so that the public can assess and rely on it, and DEQ must by regulation be required to
demand proof that fits the EQA standard of “credible data.”
With these proposed changes to Chapter 2, Appendix I, Petitioners believe that

their interests can be addressed within the confines of the AG Opinion.

3. What now?

The Council has the following options:
A. Do nothing. ; , ;
B. Proceed with the rulemaking as set forth in the original Petition.
C. Proceed with the rulemaking as proposed herein.

A. The do-nothing approach worked well when Wyoming was “open for
business,” but it is a poor substitute for thoughtful policy or effective regulation. The
evidence and testimony at the February 16 conference made it cleai that there has been a
crying need for the State to address impacts to landowners and to the environment caused
by CBM produced water. It is no longer acceptable for the DEQ to say, “our hancis are
tied.” Fortunately, this Council has the authority to promulgate rules that direct the .DEQ
to untie its hands. |

B.  The Council could élso proceed with the rulemaking as set forth in the

original Petition. Petitioners believe that their original argument, based on the Clean

Watef Act and the exclusion in 40 C.F.R. part 435 Subpart E, is still valid and legally

correct, notwithstanding the Attorney General’s attempt to disregard the controlling

effect of the Clean Water Act. The AG Opinion focuses on state law (and interestingly,
relies largely on DEQ’s own regulations for authority), and addresses federal law only in

a limited way. The Opinion attempts to distinguish the federal cases cites by Petitioners,




yet ignores the central point for which they were cited — to support the common-sense

~ position that water quality and water quantity are intertwined. (See Petition at 10-11).
(Possibly the AG does not address that poini because the Opinion is essentially in
agreemenf with it.) The AG further cites to the Federal Register for a reference to its
discﬁssion of the “beneficial use” exclusion’s history (AG Opinion at 4-5), but he omits
this pertinent discussion in the samé document:

Subcategory E was initially established in response to comments from
certain western states asking that the Agency allow the use of produced
water for agricultural or wildlife purposes. Investigation showed that in
arid portions of the western United States low salinity produced waters
were often the only, or at least a significant, source of water used for those
purposes. Although not required by the Clean Water Act, the Agency
chose to accommodate this situation by the creation of Subpart E. It is
intended as a relatively restrictive subcategorization based on the unique
factors of prior usage in the region, arid conditions and the existence of
low salinity, portable water.

44 Fed. Reg. 22069, 22072 (April 13, 1979)(emphasis added)(complete copy
attached as Exhibit 26). |

Subcategory E was surely not intended as a license to discharge 75,000 acre-feet
of waste water a year into the ephemeralk draws of Wyoming. The practice is a violation
of the Clean Water Act, and the EQA.

What the AG Opinion ignores, when it suggests that the Petition proposes to have
DEQ regulate water quantity that is unrelated to water quality, is that, with the passing
antelope test DEQ is already improperly making a beneficial use presumption that is

outside the scope of its authority. See Exhibit 27, DEQ Response to Comments at 1-2, in

which DEQ takes the position that the current Chapter 2, Appendix H language is in fact

a blanket “beneficial use” determination (perhaps the AG should opine on whether

Wybming law authorizes the DEQ to make such a determination at all).
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No matter what the EQA says, DEQ is bound by its commitment to primacy
under the Clean Water Act to comply with its provisions. The current practice under
Chapter 2, Appendix H,* violates the CWA and EQA and the Council is well Within its
authority to promulgate rules that bring it into compliance.

The Council is not bound to abide by the opinion of the Wyoming Attorney
General.r If it were, the Attorney General might j’ust as well be named Director of each

and every Board and Agency of the State of Wyoming. Aid for Women v. Foulston, 441

F. 3d. 1101, 1108, n.6 (10™ Cir. 2006)(“It is the well-settled position of this court that
attorney general opinions are not binding law in Kansas, but are merely persuasive
authority. Thus, county and district attorneys are not bound by opinions of the Attorney
General.”) In Wyomiﬁg, an Attorney General’s opinion is far from a controlling
statement of the law. The Wyoming Supreme Court held that an AG’s opinion was

“entitled to some weight given the fact that state officials acted upon the opinion” in

Director of the Officer of State Lands & Investments v. Merbanco, Inc., 70 P.3d 241, 256
(Wyo. 2003)(emphasis added). |

The EQA requires the Attornéy General, “upon request” of the Council, to
“provide such legal assistance as the council may require. . ,” and it also authorizes the
Council to “employ independent legal assistance as necessary to the proper performance
of its duties.” Wyo. Stét. § 35-11-112(e).

The Council may request, or not fequest, the legal assistance of the Attorney
General, it may accept or reject the Attorney General’s opinion, or it may employ

independent legal assistance. The Council has the legal authority to proceed with the

4 Chaptér 2 has never been approved by EPA.
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original Petition.

C. Finally, the Council could proceed with a rulemaking hearing based upon the
revised rule modification discussed above ahd attached as Exhibit 24. Such an approach
would presumably have the blessing of the Wyoming Attorney General, and it would go
far to accomplish the objectives identified in the February 16 conference before this
Council.

Petitioners propose that no further pre-hearing conference would be necessary for
this approach, as the practical consideraﬁons were thoroughly aired at the February 16
conference, and the basis for the modification is fully discussed in the AG Opinion.
Contrary to the assertions of industry in their May 5, 2006 Joint Motion to Deny and
Terminate Proceedings on Petition to Amend Wyoming Water Quality Rule Chapter 2,
Appendix H, there is no requirement that the rulemaking proceedings be terminated.
Setting a pre-hearing conference is at the discretion of the Council. Environmental
Quality Rules or Practice and Procedure Applicable To Rule-Making Hearings or
Hearing by an Administrator of a Division of DEQ, Chapter III, Section 2(c) (“council
may hold a prehearing conference”), and nothing prohibits amendment of the original

rulemaking petition.

Wherefore, Petitioners respectfully request that the Environmental Quality
Council set this Petition for Rulemaking for hearing as expeditiously as possible under
the Wyoming Administrative Procedures Act, receive comments and information, and
adOpt the amended Chapter 2, Appendix I of the Wyoming Water Quality Rules attached

hereto as Exhibit 24.




Dated this J\\day of May, 2006,

CERTIFICATE OF SERVICE

Ko W T

Kate M. Fox

Davis & Cannon

422 W. 26" St.

P.O. Box 43
Cheyenne, WY 82003
(307)634-3210 ‘

I hereby certify that I served, via e-mail and United States Mail, a true and correct
copy of the foregoing First Status Report, dated May

Mike Barrash

Assistant Attorney General
123 Capitol Building
Cheyenne, WY 82002

Keith S. Burron

Associated Legal Group

1807 Capitol Avenue, Suite 203
Cheyenne, WY 82001

Jack D. Palma II

Holland & Hart

2515 Warren Ave., Suite 450
P.O. Box 1347

Cheyenne, WY 82003-1347

John A. Sundahl

Sundahl, Powers, Kapp & Martin
P.O. Box 328

Cheyenne, WY 82003
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RN, 2006, addressed as follows:

Brad Basse, Chairman
Hot Springs County
Commissioners

415 Arapahoe
Thermopolis, WY 82443

Brent Kunz

Hathaway & Kunz, P.C.
P.O. Box 1208
Cheyenne, WY 82003

Pat Crank e
Wyoming Attorney General
123 State Capitol

Cheyenne, WY 82002
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APPENDIX I
Additional Requirements Applicable to
Produced Water Discharges from Coal bed Natural Gas
(coalbed methane “CBM”) Facilities
(a)  Applications for produced water discharges from coal bed methane gas

production facilities shall be on the form provided by the administrator, and shall
include, in addition to the requirements of Section 5 (a)}(v), credible data

estabhshmg each of the followmg Apphea&e&——requ}femems—spee—}ﬁ%{e—aﬂ

(i) That the produced water discharged into surface waters of the state
shall have use in agriculture or wildlife propagation. The produced water shall be of
good enough quality to be used for wildlife or livestock watering or other
agricultural uses and actually be put to such use during periods of discharge;-

(ii) That the gquantity of produced water shall not cause, or have the
potential to cause, unacceptable water quality:

(iii) That the produced water shall not cause contamination or other
alteration of the physical, chemical or biological properties of any waters of the
state, including change in temperature, taste, color, turbidity or odor of the waters;
or shall not cause the discharge of any acid or toxic material, chemical or chemical
compound, whether it be liquid, gaseous, solid, radioactive or other substance,
including wastes, into any waters of the state which:

(a) __ creates a nuisance, or

(b) _ renders any waters harmful, detrimental or injurious to
public health, safety or welfare, to domestic, commercial, industrial, agricultural,
recreational or other legitimate beneficial uses, or to livestock, wildlife or aquatic
life, or

(c)  degrades the water for its intended use, or
(d) adversely affects the_: environment.

EXHIBIT
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(b)  Permits for all produced water discharges from gas 'production facilities
shall include the following conditions and limitations: :

(1) In no case shall any produced water discharge contain toxic
materials in concentrations or combinations which are toxic to human, animal or
aquatic life.

(ii) Diffuse discharges. Water shall not be discharged in a diffuse
manner such that damage to land and/or vegetation occurs.

(iii) Facility identification. All facilities authorized to discharge
produced water shall be clearly identified with an all-weather sign posted at a
visually prominent location. The sign shall be securely mounted and maintained to
prevent the sign from being knocked down by livestock or wind. In the case where
multiple outfalls are permitted or authorized, a sign shall be posted to identify each
outfall. Signs shall, as a minimum, convey the following information:

(A) The name of the company, corporation, person or persons
who hold(s) the discharge permit;

(B) The name of the facility (lease, tank battery number, etc.)
as identified by the discharge permit; and

(C) The WYPDES permit number assigned to the facility and
outfall identification number assigned to each outfall.

' (iv) . Measures must be implemented to minimize erosion of the
drainage at the point of discharge.

(v) Discharges of produced water will not contain substances that will
settle to form sludge, bank or bottom deposits in quantities sufficient to result in
significant aesthetic degradation, significant degradation of habitat for aquatic life
or adversely affect public water supplies, agricultural or industrial water use, plant
life or wildlife. |

(vi) Discharges of produced water may not result in the formation of
a visible hydrocarbon sheen on the receiving water.

(vii) The following effluent limitations are protective for stock and
wildlife consumption. Limitations on additional parameters or limitations more
stringent will be imposed when such limitations are necessary to assure
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compliance with Wyoming Water Quality Rules and Regulations, Chapter 1.

(A) Chlorides. The chloride content of any produced water

discharge shall not exceed 2,000 mg/1 in any single properly preserved grab
sample except in those cases where a modification is granted in accordance with

paragraph (c) of this appendix.

(B) Sulfates. The sulfate content of any produced water

| discharge shall not exceed 3;800500 mg/1 in any single properly preserved grab
sample except in those cases where a modification is granted in accordance with

paragraph (c) of this appendix.

(C) Total dissolved solids and specific conductance. The

total dissolved solids content of any produced water discharge shall not exceed

I 5;0002,000 mg/l for total dissolved solids or 7500 pmhos/cm for specific

conductance in any single properly preserved grab sample except in those cases

where a modification has been granted in accordance with paragraph (c) of this
appendix.

(D) pH. In no case shall the pH of any produced water
discharge be less than 6.5 or greater than 9.0 standard units as measured by a
single grab sample.

(E) Barium. The barium content of any produced water
discharge shall not exceed .2 mg/l in any single properly preserved grab sample
except in those cases where a modification is granted in accordance with
paragraph (c) of this appendix.

(viii) Samples collected to demonstrate compliance with effluent
limitations specified in this appendix shall be collected as grab samples and
reported as an instantaneous maximum, unless otherwise specified.

(ix) There shall be no discharge of waste pollutants into surface
waters of the state from any source (other than produced water) associated with
production, field exploration, drilling, well completion, or well treatment (i.e.,
drilling muds, drill cuttings, and produced sands). These materials shall be
managed in accordance with applicable state and federal regulations.

(x) All water quality samples collected by the Department and
discharge permit holders subject to this Appendix shall be taken from the free fall
of water from the last treatment unit which is located out of the natural drainage.
The sample must not be mixed with waters of any other surface water or with
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water from another discharge point.

(¢) Additional Permit Conditions and Limitations

(i) Where discharge water is accessible to livestock and/or wildlife; meets the
effluent limitations as specified in this appendix; and meets the criteria for the
protection of livestock and wildlife as specified in Wyoming Water Quality Rules and
Regulations Chapter 1, Wyoming Surface Water Quality Standards, the discharge will
be considered in compliance with the requirements of Appendix I (a) (i) of these
regulations

(i)  For discharge permit applications filed after the date of adoption of these
regulations, modification of effluent limits described in paragraph (b) (vii) of this
appendix may be granted on a case by case basis. The Water Quality Administrator
shall review all requests for modification of effluent limits submitted under this section
and make a determination based upon the technical merits of a Use Attainability
Analysis. Such requests shall also provide a signed "letter of agricultural or wildlife use"
by the land owner specifically requesting that the discharge will serve a specific
agricultural or wildlife use or a demonstration that the conditions of Appendix I (c) (1)
have been met.

(iii) Location of disposal pits. Location of disposal pits shall be managed in
accordance with applicable state (e.g. Oil and Gas Conservation Commission) and
federal (e.g. Bureau of Land Management) regulations.

(iv) The permittee shall take all reasonable measures to prevent downstream
erosion that would be attributable to the discharge of produced water.




Kate Fox

- From: Brian Lovett [BLOVET@state.wy.us]
Sent: Monday, April 03, 2006 5:06 PM
To: Jill Morrison; John Corra; John Wagner
Cc: Kate Fox; Mary Flanderka; Ryan Lance
Subject: Re: CBM EC exceedence in SA Creek

Jill, I have reviewed the referenced USGS data and have had the inspection staff
investigate the permitted discharges on SA Creek.

Inspection staff visited the SA Creek facilities on February 23, 2006 and March 22, 2006.
The USGS data reflects what we would expect under the low flow conditions occurring at the
time of the USGS sampling and corresponds to the antidotal information we have received
regarding these waters. The results of the field inspections are summarized below.

Thank you for your concern in this matter. If I can provide any additional information
please contact me. Brian. ' ‘

SA Creek WYPDES authorized discharges:

J. M. HUBER :
WYPDES Permit WY0041025 has an Irrigation Compliance Point (

ICP) and end of pipe limits (EOP). No flow was present at the ICP at

the time of the inspection. The EOP results for specific conductance reported have

ranged from 1700 to 2200 (7500 permitted).

WYPDES Permit WY0049981 has an ICP and EOP limits but was discharging into a full
containment reservoir at the time of our visit and was not contributing flow to the ICP.
The EOP specific conductance was 2000 (7500 permitted). '

WYPDES Permit WY0040355 has EOP limits for specific conductance and has reported values of
1800-2200 (7500 permitted). This outfall is contributing to flow in SA Creek and

potentially reaching Powder River.
However increases in specific conductance are occurring in the channel and do not result

in any permit compliance concerns.

YATES
WYPDES Permit WY0047520 has EOP limits for specific conductance and was not

contributing flow to SA Creek..

WYPDES Permit WY0047589 also has EOP limits for specific conductance and has reported
values ranging from 1900-3100 (7500 permitted). This facility was not contributing to flow

in SA Creek.

STORMCAT
WYPDES Permit WY0046701 has EOP limits and has reported specific conductance of

100-1400 (7500 permitted). This discharge is currently to on channel reservoirs that are
containing the discharge.

WYPDES Permit WY0047007 has EOP limits for specific conductance. This discharge is
currently going to an off-channel full containment reservoir. Reported specific
conductance for the outfall ranges from 1900 to 2400 (7500 permitted).

In Summary; The identified permits are in compliance with the established effluent limits,
specific conductance increases as flow proceeds down the channel. There is no regulatory
limit associated with the USGS monitoring point.

>>> "Jill Morrison” <jillm@powderriverbasin.org> 02/13/06 3:35 PM >>>

Gentlemen: EXHIBIT

| | g _AL




According to the USGS data below on SA Creek the CBM discharge reaching the Powder River
in SA Creek has violated the EC limit of 7500 for the last two months recorded, August (EC
8130) and September (7990) of 2005. See the link below. The data collected from Oct,
Nov, Dec and Jan has not yet been posted. I'd like to know what DEQ is doing regarding
these EC exceedences?

http://wy.water.usgs.gov/projects/qw/data2005/2005 stations/06324300.htm

Thanks, Jill Morrison

Jill Morrison

Organizer

Powder River Basin Resource Council
934 North Main Street

Sheridan, Wyoming 82801

(307) 672-5809

check our website: www.powderriverbasin.org
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ENVIRONMENTAL PROTECTION
AGENCY »

40 CFR Part 435

Effluent Guidelines and Standards, Oil
and Gas Extraction Point Source
Category ' ,
AGENCY: Environmenta] Protectiont

Agency.

ACTION: Final and Interim Final Rules.

SUPPLEMENTARY INFORMATION:
Background

* On September 15, 1975 (40 Fed: Reg.
42543) and October 13, 1976 (41 Fed.
Reg. 44942), EPA promulgated interim
final effluent limitations based on the
application of “beést practicable control
techrielogy .currently: available” (BPT)
for the offshore and onshore segments of,
the Oil and Gas Extraction point source
category. Conciirréntly; the Agency also
sed effluent limitations based on
n of “best available
’ ally achievable”

ns,_vl‘;j&mbers of the
d Petitionis for

um Iastitute, et al. v.
-3588; gth Cir.). Ini thié course
of negotiations; on these cases,
stipulations were entered in which the
éed to promulgate certain of

s containéd in this fofice.
,-aniohg others, the
1 deck drainagein the

gOLY ges to the ™

) Hes yis »-7 B
omulgation: of those

Summary and Basis of Regulations

Effluent limitations for oil and grease
are established for all subcategories
with the exception of the stripper
subcategory. The major source of waste
waters generated by facilities in this
industrial category is preduced waters.
These produced waters vary from 0 to 99
percent of the total volume of fluids
produced. This extreme fluctuation of
flow vaolumes of produced waters
depend on natural phenomena and is
not subject to process controls.
Consequeritly, the effluent limitations
for produced water are cohcentration
based rather than based upon mass per
unit of production.

No limitations have been established
for several other waste water pollutants
identified in field-surveys. These
decisions wére thade either becduse
‘technology is not presently available to
control the pollutant discharge of
available data indicate they are e’ |
normally reduced incidently:with the
rémoval or reduction of dnother
pollutant parameter: e

Additionally, facilities sabject to these
regulations may be required to prepz

ement spill p i

Al




opying at the EPA

eference Unit,

, Waterside

Washington,

rim fipal

sent to numerous

Institutions affected by the

or who Have placed

o] ailing list for this
EPA’s Advance Notice of

w Procedures, 38 Fed, Reg.
6, 1973). An additional

of copies of the

] nent are available

ibution ce'r (WH-552),

subcatégo
offshore subcategery. -

Coastal Subéa?egﬁzjz“Applicability and

coastal bays

, wetlands.

Agricultural ari ife Water Use
Subeategory=-Applicability and

Deseription:
The betieficial use subcategory is

renamed to avoid confusion with the
term in western water rights law.,
Additionally it is redefined to include
facilities operating west of the 98th
idian which have produced water

 subcatogories A )
sstablished based on data derived from

for agricultural or wildlife -
jurpeses.

" Deck Drainage Limitations—Offshore

and Coastal Subcategories

The ofl and grease limitations for deck
dr: # in the offshore aiid coastal
were originally

Agri and | :
Subgategory—FEffluent Limitations

It has come to the-Agency's ‘atteption
that some of thie data used to establish
the ojl énd grease limitation fop this ..
subcategory could not be verified as
baving been analyzed by an EPA
approved method. Gonseguently, those
data had to.be-removed:from the data

; > data points

in the maximum daily oil and

grease concentration being reduced from

45 mg/1 to 35 mg/1.

increase costs beyond thosé projected
for interim final regulations, the impacts
are estiniated to be the same as those of
complying with the interim final
regulations. H is estimated that the
capital cost of complying with the
limitations, based on the bést

practicable control techtiology currently

available, will be bétween $112.4 and
$206.7 million, and the total anmnual
operating costs, including amortization,
operating and maintenance expense, to
be between $14.1 and $23.6 million: The
costs and iinpacts associated with the
regulations are detailed in the economic
analysis documents.

Additionally, data has been received
which suggests that the interim final
revision of the description of the coastal
subcategory could result 1in a reduction
of the production from certain affected
wells of up to 7.6 million barrels of ail
and 32 billion cubic feet of gas at eurrent
economic conditions. Estimated

1ssaciated capital and operating costs of
the Wells affected by this revision would
be approximately $10 million per year
over the average life of the affected
wells. Expeeted deregulation of
interstate natural gag prices could
significantly reduce the predicted
number of well closures since the data
upon which clesures were estimated
assumed. that all gas would be sold at
regulated terstate prices. =~ o
The economic and inﬂatio‘nary effects

* of these regulations were evaluated in

acco,rd;mce with Executive Orders 11821

i é§s Administration Loans

Section VIII of the Act authorizes the
Small Business Administration, through
its economic disaster loan program, to
o‘asgist any sniall business
effecting additions to or

t of description

y of the Coastal and

 Wildlife Water Use

ries. Comments must be

ived on or before June 12, 1979.
Dated: April 4, 1975,

Adinfristrator: e

Append1x A—Discussion of revisions

Offsboz'e Subeategory—Applicability

and Deseription -

[he i final regulations for the °

d gas extraction industry defined
two separate subcategories, near and far
offshore, for the offshore segment of the
industry. While this classification was
appropriate at a time when the Agency
planned to impoge different éffluent
limitationis in these subcatégories, the
establishment of identical limitations
based upen “best practicable technology
currently available” and the similarity
of facters influeacing the regulation of
offshore facilities have led the Agency
to conclude that different subcategories
for offshore fagilities are unnecéssary.
Consequently, EPA is now comibining




iear and far offshore subcategories
0a smgle offshore subcategory.
‘Additionally, certain ambiguities with
spect to the applicability and
escription of the offshore subcategories
vere raised as issues in a Petition for
view of the interim final regulations
ught by members of the offshare
stry in the Court of Appeals for the

r, mdusfi'y litigants
rms which

At the time when the offshore

gment consisted of two subcategories,

the Agency agreed with litigants

’allengmg the interim final offshore
) T

However, iti the éxercise of its
responslblhty to-promulgate dppropriate
regudations, the Ageney has combined

the two offshore sixbcategones aud

e‘nt. b’ut hjﬂoiaSsifyin‘g .
acﬂmes based j ﬂien' location of
e . d.

t treatmg orishote will be placed in
the offshare subcategory.iThe Agency
believes:that this i§ a proper réspoise o
this problem: Facilities effluént to
onshore ﬁeatment faciliti uld, in
most cages, use less effectwe on-gite
treatmerit. To classify those facilities as
onshore; with 4 concomitart zero
dischaige fequirement; would
discourage the use of land:based
treatment and might, in the long run,
produce greater levels of pollutant
discharge. This, dlassification based on
location of operatmn was conmdered
proper.

Inlitigation challenging the interim
final regulations for the onshore segment -
of the industry, litigants argue that their
operations should be classified based
upon point of dischaige. The Agency
stlpulatxon ini the offshore 11t1gahon was
in no way intended to affect this issue..
For the reasons statéd-above, EPA has
not adopted the industry’s
recommendéed approach i

Coastal .S’ubcategazy——Apphcabxhty and
Description
The coastal subcategory was

originally established when the ifiterim

final regulatmns for thé onshore segment
of the industry were promiulgatedon’
October 13, 1976. {41 FR 44943). This
subcategory was established in
recognition of the fact that oil dmlhng
and production operations existed on
platforms inside the territorial seas
which would niot qualify for iriclusion in
either the far offshore or near offshore
subcategories. The coastal subcategory
was defined:in the interim final
regulation on a geographic basis whlch

contaitied specific boundaries for the
subcatégory identified in ternis of
latitude anid longitude. These
boutidaries were set to ifclide all:
platforms of which the Agency was’
aware which were both inside the'
temtonal seas and whmh ‘wete located

unnecessary delays in exploration

activities, the Agency has concluded
that the céastal subcategory should not
be geograph.\cally defined. Instead, the
Agency proposéd to charge the
definition t6 iiclude all facilities located
over waters landward of the boundary
of the tertitorial seas, including
wetlands adjacént to such waters.

Axi additional problem with the
previoiis geographlc definition was that
it classified in the coastal subcategory
an estimated 1700 wells which operated
on land but wliich discharged into
coastal waters. Usider this revised
definitioni these fdcilities would be
reclassified as either onshore or stripper
dependifig upon their rate of produétion.

Industry has submitted data
indicating that approximately 1200
wells; previously ¢lassed as coastal,
woild now be cldgsified as onshore.
This will require the achievement of a
limitation of zero discharge and industry
data indicate that 112 of these wells
would, cease production in such case.
Additionally; the data projects a loss of
up to 7:6 millién barrels of oil and 32
billion eubie feet of natural gas over the
eritire opérating lives of the affected
wells. The contmmng produétion from
this class of wells is estimated to be 270
million barrels of oil and 1,109 billion
"cubic feet of natural gas. These figures
are baged on the clrrent regulated
interstate price.

Th di x;ot, of courae,

3
i
!
It
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€ on benefits and associated non-

water Guality environmental impacts. In

itg assessment ‘of effluént reduction
benefits, the Agency determined the
composition of existing discharges and
identified a range of significant
poHutants ¢luding, among others, such
toxjc pullutants as phenols.

ermi 1 of the total level of

of these pollutants is difficult

for oil and gas facilities since the flows

and:concentrations of pollutants vary
among wells and over the life of an
individual well. However, available
indicate that the reclassification of
in wells into the onshore
subcategory would result in the
reduetion of up to 227,000 pounds per
year of phenols alone, These are
reductions of discharges into
environmentally sensitive and
productive wetlands. While technology
may not exist which would enable
platform operators to reduce the
concentrations of these pollutants, land
based facilities have the technological
capacity to eliminate their discharge
altogether. This is an obligation which
other onshore facﬂmes are presently

meeting, - .

Tbe ofily non-water quality .
iforimental impacts resulting from
thxs modification stem from the
operatiof of reinjection equipinent in
those wiells reclas

These impacts which have been

reviewed by the appropriate EPA
divigions as part the decision making

process, igclude the energy required to
operate such equipment and associated
air entissions, Dépending upon whether
natul 'al gas or diesel fuel is used,
emissions dfe projected to range from

1,387 to 52,500 pounds per year of

N hydrocarbans, 1,150 te 1,183 pounds per
year of sulfur oxides, 59,995 to 283,167
poinds per year of particulates and
69,986 to 1,436,000 paunds per yeat of
nitrogen oxides.

. The definition promulgated in this
noticé is congistént with the definition
recommernded by the industry in its

ents on the interim final

r tions. The Offshore Operators

Committee recommended that the
definition be modified to read “. ., the
waters of bays, ds filets, and other
water bodies landward of the territorial
seag and affected by the ebb and flow of
the tides where State Water Quality
Criteria permit the discharge of
produced water.” The American

Pefroletim Instxtuté recommended that
the subcategory “should extend to all

inland bays; inlets, estuaries, and

i mcludes alI areas covered
] rendations of the industry
and expands that definition to include
ater s not affected by the ebb
and flow of the tide as well as wetland

ecessary to limit the
those areas where water

be enfm'eed in any case.

Famhtxes censtructed en man-made
islands which are comparable to oil and
gas platf and located in areas
deﬁned a3 coastal will be classified in
al subcategory. However, such
class;fieatxon will be made on a permit-.
by-permit basis.

Agncrz]tuz‘af 1 'nd Wlldlzfe Water Use

: y is changmg the name of
subcategcry E fmm the “Benefimal Use”

s a long history of
use m West&m United >
nnected with its meamng
] ns, and the Agéncy
beheves th' it qonfuszon stemmmg from
ttns pmqr U age can be avoi ,

Addmonaﬂy;. the Agency is clanfymg .
the scope of this subcategory by
specifying 'ehat only facilities lecated
e 98th  meridian may qualify
. for inglusion. ! ategory B
initially estab hed in response to
comments from certain western states
asking that Agency allow the use of
produced water for.agricultural or
wildlife purposes: Investigatien showed
that in arid portions of the western
ates low ga!mtlty produced

e often the only; or at least a
it, source of water used for
those ] purposes Although not required

above, the Agency does

‘ offshore platforing generally consists of
_ a composite of substances which collect

. rain. Altheugh specific numerical

* treat deck drainage separately from:

by the Glean Water Act, the Agency

_{chose to accommodate this situation by
e creation o Subp&rt E. It is intended
as a relatively rest ‘

ion based on the ‘unique

of prior usage in the region, arid
on ns and the existence of low
sahmty, portable water. Thus, all
sources subject to regulatxon under
§§ 301 and 304 of the Act which use

" The 98th mendlan was chogen for use
ifi the definition of the subcategory
because it approximates the boundary
of relevant geographic and arid or semi-
arid climatic conditions which warrant
the ¢reation of this subcategory.
Because of the unique combination of
factors, and in contrast to the situation
exigting in the coastal subcategory, the
Agerncy does not foresee the -
goegraphrcal makeup of subcategory E
being subject to frequent changes, and,
thetefare, believes that a geographical
limit is not only justified, butis also'in
harmony with the intent of the; Act.

Deck Drainage Lumtgt,zon,s—.()ffshore
and Coastal Subcategories -
Deck drainage froin goastal and

on platform decks from a variety of
sources including production and
drilling equipment, deck washings and

effluent limitations on the dlscharge of
oil and grease were established for this -
parameter in the interim final B
regulations, madequacxes in the original-
data base requite that those limitations
be withdrawn. An effluent limitation of

“np discharge of free oil” is beirig
established for the discharge of deck
drainage.

The interim final effluent lmntahons
were based on data collected from
facilities treating either produced water
or a combination of produced water and" -
deck drainagé. Since many platforms

produced water, and since exploratory
rigs do not treat produced water at all, -
these limitations did not necessarily
reflect the degree of reduction
achievable by these sources. However, * :
most sources in the coastal and offshore
subcategories have been subject to, and*
have complied with, Hnitations
established pursuant to the oil discharge
provisions of section 311 of the Clean .4
Water Act and its implementing
regulations at 40 CFR Part 110. This -
limitation prohibits any discharge whick!
would cause a film or sheen on the
surface of the water or cause a sludge o
emulsion to be deposited beneath the
surface of the water or on the adjoining
shore. The history achievement of this .
restriction by seurces in these
subcategories indicates that it is both
technolegically and economically ;
achievable. Consequently, the limitation:
on deck drainage will be no “discharge ’
of free oil” which corresponds to the




Federal Register / Vol. 44, No. 73 | Friday, April 13, 1979 / Rules and Regulations

restriction under section 311. Of course,

facilities may still be subject to spill ~

prevention regulations at 40 CFR Part

112.

EPA has stipulated to inclusion of this
limitation in litigation challeriging the
interim final limitations in the offshore
gegment of the industry.

However, Region II of EPA has
collected data from exploratory drilling
_ rigs which suggest that concentration
' limitations on deck drainage are both

technologically and economically
achievable by sources in these
subcategories. This data is being
reviewed, and additional data may be
obtained. Upon completion of this
review, specific concentration limits

-representing BPT may be promulgated.

' Agricultural and Wildlifée Water Use
Subcategory—Effluent Limitations
Effluent limitations applicable to this

subcategory are bemg revised. The State

of Wyoming and the EPA Region VI

office have provided evidence that the

analyilcal procedures applied to some of
the samples used to calculate the oil and
grease limitation for this subcategory
wer not documented. As a result we
have no way of knowing whether the

EPA approved procedure was used.

Because of this, the points were

removed from the data base, and the

revised limitation of 35 mg/1 reflects
this change.

Strzpper Subcategory
‘Fhis regulation clarifies the definition”

of the stripper subcategory to indicate

> that it is the average production per .

producing oil well on a field which is

relevant in classifying a source in this
subcategory. The interim final
regulations defined stripper wells, as in
part, as those wells “which produce less
than 10 barrels per calendar day.” That
definition left some uncertainty as to
whether some wells on a particular
lease would be classed in the stripper
subcategory while others might be

. placed in the onshore subcategory. This
definition has been revised to reflect the

Agency’s intention that it is the average

production per oil wells at a field which

serves as the basis for categorization. In
keeping with this intention, the
regulations specifically exclude water
injection and gas wells from thase wells
used to compute the average production.-

Although na specific effluent limitations

are being promulgated at this time for

the stripper subcategory, proper
classification of a source is still
significant since it may exclude that
source from other subcategories and
authorize the permit writer to establish
applicable effluent limitations under
section 402(a)(1) of the Clean Water Act.

Monitoring Frequency
. In the offshore and coastal
su}mat_egﬁr-iés the monthly average
limitations on oil and grease from

- produced water are specified under a
column headed “Average of daily values
for thirty eonsecutive days,” and
concern has been expressed that the
appearance of these limitations implied
a minimum nionitering schedule. To
avoid this confusion the Agency is
deletirig the word “daily” from the
column specifying monthly average
limitations.

The sampling frequencies reflected in
the effluént limitations guidelines
established for the offshore and coastal
subcategoriés are not intended to
establish sampling frequencies for
purposes of compliance monitoring.
Compliance monitcring Tequirements
should be established in a case-by-case
basis in consideration of such factors as
facility accessibility, the volume and
nature of the discharge involved; and
the:cost of monitoring. Since the effluent
limitations guidelines contained in these
regulations were established by
statistical 4nalysis of data direcﬂy
related to sampling frequency, it is
esgential that permit limitations other
than the daily*maximum for oil and
grease-of 72 mg{1, which is based upen .
four samples in any twenty-four hour
period, be consistent with the sampling
frequency used.

To dllustrate the effect of sampling
frequenicies (other than'weekly) on the
nonthly averdage limitation, the following
graph from the Development Documient
is reproduced {Aitached as Appendlx

daily maximum (72 mg/1); if twice
monthlr amplm,g is reqmred the

* weekly samplmg is requu'ed

the montbly average limitation would be

48 mg/ 14 s‘appears in the regulation.

H ef the graph and the
iifg frequency on

rage limitations: It should
asized that monitoring

does not affect the daily

pmmulganon of beth
tions-(Offshore

regulations,

mSegment] the :

The following parties responded with
commerits: State of Colorado,
Department of Natural Resources; David
K. McGowan; Gulf Oil Company; The
State of Louisiana; Gulf Energy and
Minerals Co.—U.S.; Phillips Petroleum
Company; Alaska 011 and Gas
Association; Offshore Operators
Committee; Atlantic Richfield Company;
Marathion Qil Gompany, Getty Oil
Company; Shell Oil Company; Texaco,
Ing.; Mid-Continent Oil and Gas
Assocmtmn——-Loms]ana Division; Exxon
Company—U.S.A.; Colorado
Departient of Health Office of the
Governor, State of Texas; American
Petioleum Institute; Petroleum
Associafion of Wyoming; Rocky
Mountain Oil and Gas Association;

Henry Walter; American Society of

: Mechanical Engineers; Continental Oil

any; Shell Oil Company; Texas
Mid-Continent Oil and Gas Association;
Mobil Oil Corporation; Columbia Gas
System Service Company; Pennzoil

Company; Sun Qil Gompany; Union Oil -

Company; U.S. Department of Health,
Edudation, and Welfarg; Chevron Oil
Company; State of AlaskaiEngineers
Coungil of Houston; U.S. Department of
the Interior; ‘Ene County Department of
Health.

A copy of all public commnients are
available for inspection and copying at
the EPA Public Information Reference
Unit, Room 2922 (EPA Eibrary), -
Waterside Mall,:401 M Street; SW.,
Washington, D.G. A copy df the
Deveiopment Document; prehmmary
draft contractors reports, the economic
impaet study, and certain .

lej

prewdes that a reasonable ﬁee may be
charged for'copying;

The more significant issues raised
uring:the public comment perw&s and:
thie treatment of thosé issues in the
development of thls ﬁnal regulatlon ate

s foll




went Iinﬁ'tahons. These sr¢

e pénm
matters which should be dealt mt& in

the cun,text of permit issuantce.
equently, upset and bypass
g were inchxdeé :

PDES perms d Reg: 37078 . -
(August: 12, 1978} These regulations will

be issued shortly in final form.
{2) Many commentors stated that the

coastal subeategory (Subcategory 93

should not be deﬁned geogriphicall

was done in the interin Bnal resulstion.”

After consideting the comments and
arguments niade during the conmrenit
period, the Agency agrees and the
definitiert of the coastal subcategory. A

rther discussion of this change gan be
found in Appendix A; “Discussior of
Revisigns.”

{3) Most commentexs a.rgned that thé
interim final limitations for deck
drainage in the effshore and coastal
subcategodies should either be
eliminated entirely or Guld be
niodified to require no nw
limitations, The reasons .gwen for
suggea%ing sueh& ehange meludefi the

453 entsefsecﬁons 361 &n& 304

y s

g inferi fina} hmltatiens
be withdrawa at this
Ad o of the changes and -
the Agency’s reasons for making them
are dis ssed n Appendzix A,

subcategcry was fbo restrictive and was -

to the water rights lgws of

of this subcategarg and a disctzsszon of
these proposed changes can be found in
Appendix A, “Discussion of Revisions.”
{5) Many comments were received
which stated that the definition of a
“facility’: which weuld be eligible for
inclusion in the siripper subcate ry
{Subcategery F) was not clear,’
definition kas been clarified in a fashwn

- consistent with most of the comments. A,
discussfonof the Agency’s response to -

this corinient is contained in Appendix
A, *Discussion of Revisions.” -
Additionally, conimentors suggested

that the definition of the stipper
sub ory be modified to include
marginal gas wells. However, no data
jrésented which indicate that the
economis impact of exclusion of gas
wells from this subcategory warrants
re edial action: AH data indicate that

ginal gas wells are few in number
that they produce limited amourits

; L Treatiment of thig effluent is
neztheg tec;hmio@gaﬂy infeasible nor
economieally wireasonable, No basis
exists inder the relevant criters of the
Act for separate treatment of these
wells, Should additional data become
available relévant to classification of
these gas wells, the Agency will
reevaluate Hs position.

(6} Ol and grease Himitations for

produced witer in the offshore and
coastal siboates

gories are expressed as
two limitations-—a daily maximmm -
conceniration and a monthly average
limitation. Many commentors argued
that the monthly average Hmitation is
not neceasary since it is based upoen the
same statistical analysis as is the daily
maximi.,

However, statistical analyaxs of data
for individual facilities shows that many
facilities are ablé to meet the daily

- maximunslitnitationsWhile operating at

a higher long term average

concentration of oil and g:easé than that
achieved by best practicable control

technelogy eutrently availeble. The
addition of a longer term average than a

: ope amﬁ abeve | Iong tem
gchtgvable at BPT and g6l
éonsistenily remiain below the effluent
limitations, For this reason, the Agency
believes that, where practicable; the
inclusion of a longer term average; such -
as a monthly average; will insure better
compliance with the effluent discharges
which the Agency believes can be met
with best practicable control techriology
curréntly available; If menitoring
frequencies are established in individual
permits which are different than the

. weekly samplmg assumed for the

meonthly average limitation contained in
the offshore.and eoastal subcategories,
the monthly limitation would alse have
to be adjusted to be consistent with the
ing frequency specified in the
1 general, if sampling were

e frequently than weekly
: ‘hgz:&ﬁon shmzlﬁng
_ if less frequent samp

q ‘ 'weekkjf sampling, the

monthly average limitation would have
to be higher, A fullet discussion of this
$ contained in Appemiix A,

¥

p
“Dtscuszsi T of Ré

e de ting the i«asord “daﬂy"
from that headmg. This change is

discussed in Appendrx A, “Discussion of

Revfsmns *
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costs] which ¢an affect the mdustry
subcategorlzatmn and effluent levels
established. It is, however, possible that
data which would affect these
limitations hayve not begn available and,
as a result, these limitations should be
adjusted for certain plants in this
industry. An individual discharger or
other interested person may submit
evidence to the Regional Administrator
{or to the State, if the State has the
authority to issue NPDES permits} that
factors relating to the equipment or
facilities involved, the process applied,
or other such factors related to such

Subpart E—Agricultural and Wildlife
Water Use. .
§435.50 Applicability; description of the
beneficial use subcategory.

The provisions of this subpart are

' apphcable to those onshore facilities
located in the continental United States
‘and west of the 98th meridian for Whlch
the produced water has a use in
agriculture of wildlife propagation when
discharged into nawgable waters. These
facilities are enigaged in the production;
drilling, well completion, and well
treatment in the oil and gas extraction

discharger are fundamentally different industry.
- from the factors considered in the
' establishment of the guidelines. On the §435.51  Specialized definitions.
For the purpose of this subpart:

basis of such evidence or other
available information, the Regional
Administrator (or the State) will make a
written finding that such factors are or

{a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in 40 CFR
401 shall apply to this subpatt.

are not furidanfentally different for that . sut
facility compared to those specified in (b) The term “onsho shgll mean all
the Develgpment Document. If such land areas landward of the territorial
fundamentally different factors are seas as defmgd in 40 CFR 1 1[%)- »

produced W :

quality to bé used fo wﬂdhfe or
livestock watering or other agnduitural
uses and that the produced water 1s

al 1shmg the lumtahons set foith
A ' ount all

‘ wing

ity or quality of pollutants or’
t properties; cofitrolled by this
, which may be discharged by a
t source subject to the provisjons of
bpart after application of the best
able control technology &irteritly

for ¢ consecutive mmmum
1day days shaﬂ fiot  for any
excéed 1day -

permlts] ‘that
£ he eqmpment or

Adm1msﬁ'ator (or the State) wﬂl make a

e of these Wwastes.

written finding that such factors are or
are not fundamentally different for that
facility compared to those specified in
the Development Document. If such
fundamentally different factors are
found to exist, the Regional
Adimninistrator or the State shall
establish for the discharger effluent
limitations io the NPDES permit either
more or less stringent than the
limitations established herein, to the
extent dictated by such fundamentally
different factors. Such limitations must
be approved by the Administrator of the
Environmental Protection Agency. The
Administrator may approve or -
disapprove such limitations, specify
othér limitations, or initiate proceedings
to revise these regulations. - . - -

{a) The following limitations establish
the quantity or quality of pollutants ot
pollutant properties, controiled by this
section, which/ntay be dxscharged bya
point source subject to the provisions of
this subpart after application of the best
practicable control technology currently
available:

{1} There shall be no discharge of
wiste pollutants into navigable waters
from any source (other than produced
water) associated with praduction,. ﬁeld ;
exploratmn. drﬂhng, wei] compleu

eatr ( dr

§. 435 eo App!icabﬂity' aescripﬁon of thé
stripper suhcategory : ‘
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Department of Environmental Quality ,

To protect, conserve and enhance the quality of Wyoming's
environment for the benefit of current and future generations.

John Corma, Director

Governor

December 14, 2005

Dennis M. Kirven
Kirven and Kirven, P.C.
104 Fort Street

Buffalo, WY 82834-0640

RE: RESPONSE TO COMMENTS RELATED TO PROPOSED WYOMING
POLLUTANT DISCHARGE ELIMINATION SYSTEM (WYPDES) PERMIT

WY0052850

Mr. Kirvers:

The Water Quality Division (WQD) has received vour letter dated Febmary 24. 2605 in’
which you provided comments on the above referenced draft permiit. This letter is to
provide a written respense 10 the comments raised in your letter, and notification of il
issuancc of this permit. This permit was issucd on November 29, 2005, '

¢

Comment: “The issuance of these permits would violate the Wyoming FEnvironmental
Cuality Act und the rules and regulations promulgated there under, and specifically
Quality Standards for Wyoming Surface Water, Chapter 1. $20... the applications for
permits submitted by Yates foil to show that there will not be a measurahle decrease in
forage and livestock production caunsed by the discharge of water into coniainment

30 ey e Lo MRS Jre o r . - o Apresa et 7
reservoirs deserihed, Thase permirs skould therefore be denisid

Response:  The effluent limiis established in the permit are protective of Jivestock uses
associated with the downsiream receiving waters. The permit does not establish effluerd
limits for protection of irrigation because no irrigation is occurring downstream of the
cutfalls on Indian Creck. Based on the information you provided to WQD in your
November 9, 2005 letter, it appears the permit was drafted with the appropnate effluent
limits. No changes have been made to the permit.

Comment: “40 CFR, Part 435, Subpart I specifically requires that each applicant for a
NPDLS permit document the agricultural and wildlife use of the water.. the application

EXHIBIT

ADMIN/OUTREACH AEBANDONED MINES  AIR QUALITY  INDUSTRIAL SITING  LAND QUALITY  SOLID & HAZ, WAS

(307) 777-7758

tabbies®

A

Herschler Building » 122 West 25th Street « Cheyenne, WY B2Z002 ¢ hftp:/deq

(307) 777-6145  (307)777-7381  (307) 7777369  (307)777-7756  (307) 7777752
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is totally lacking any documentation concerning the usage of this water by agricultural
entities. e T _—

Response: This discharge is in compliance with Chapter 2, Appendix H (a)(1) and (d)(1)
of the Wyoming Water Quality Rules and Regulations, Thesc sections address

agricultural and wildlife use of produced water from coal bed methane production
\ facilities.

N~ —

Comment: "Any discharge of produced water may over time establish wetland plants
along the course of various discharge routes, including three-square bulrush, broadleaf
cattail, Nebraska sedge, inland salf grass, foxiail barley, and nutells alkaligrass.
Bulrushes have been identified as plants that cattle will not graze because its palatability
is low. Wetlands will not provide increased forage for livestock production and will
detract from places of calving traditionally used by livestock along dry drainage
botioms.”

Response: Flooding and displacement of calving grounds are not issues that can be
addressed through the WYPDES program.

Comment: "The assumption of the Yates application is only two (2) wells will use these
reservoirs and that the water will be contained by the reservoirs with no spilloff unless
.there is an unustiaily large natural-event, However, the estimates made for the wells are
..~ ihaccurate and the number of wells which will dischdrge into the area is inaccurate... If
.. the estimates of Kenmedy were used, the conibined water production of the two (2 Yates
" wells would be 130 gallons per minute. Yates’s estimates are based on water production
from the Stranahan fields several miles to the northeas!... Yates's own map indicates at
least five wells located above the two reservoirs.”

Response: The permit limits flow to 0.12 MGD. If Yatcs did underestimate the
potential water production at this facility, they will still need to comply with the flow

limit in the permit.

Comment: “The application does not contain an analysis as to the long term effects of
infiltrated water from the containment ponds in downgrading aguifers. A recent
experience in the area involving ‘Skewed’ reservoir demonsirated the visk to underlying
aquifers. No monitoring wells are included in the application to monitor any possible
contaminant to aquifers. Adami Ranch maintains two stock water wells to service Its
stock watering system within one mile of the containment pond. Contamination or
degradation of those wells would seriously impact the agricultural production in the
area.”

Responsc: The WYPDES program does not regulate pollution of groundwater. For
details on groundwater monitoring requirements at CBM reservoirs, please contact
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WQD’s Groundwater Pollution Control program at (307) 777-5985.

Comment- “The entire Indian Creek drainage needs 1o be studied for the cumulative
effect of all CBM projects planned for development. At least four other companies,
Lance Oil & Gas Co., Kennedy Oil, Bill Barrett Co., and Devon Energy, have projects
which will impact the Indian Creek drainage and the total impact must be analyzed. "

Response: The Indian Creek watershed is scheduled for stakeholder meetings in 2006,
along with Dead Horse Creek and Burger Draw. WQD will notify landowners when the
first Indian Creek watershed meeting dates are set.

Comment; “Any discharge from the reservoirs of Yates will travel across lands owned
by Adami Ranch. No easement exists for conveyance of this water across the property.
Artificially produced water by coalbed methane is not entitled to use a natural drainage
area and would constitute trespass across the lands of Adami Ranch...”

Response:  The purposc of this permit is to ensurc that the discharged effluent js of
sufficient quality to protect the downstream designated uses of Indian Creek and the
Powder River. Issues related to trespass and private property rights are beyond the
jurisdiction of the WYPDES program.

If you wish to file a formal appeal to the issuance of this permit, you have the opportunity
to do so. Chapter 1 of the "Wyoming Department of Environmental Quality Rules of
Practicc and Procedure" states that "Unless otherwise provided by these Rules or the
Environmental Quality Act, all appeals to Council from final actions of the
Administrators or Director shall be made within sixty (60) days of such action.”

Tf you have any further questions, please contact me at (307)777-5504.

Sincerely,

e - el Wfl‘ -
_
- ”r‘\ ",‘- ! ml‘-ﬂ . [

\:) o~ /) g

Jason Thomas

Wyoming Department of Environmental Quality

Water Quality Division

cc WYPDES permiit files
Todd Parfitt, DEQ/WQD
L.eah Krafft, DEQ/WQD
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December 6, 2005

Kathy Shreve. Bnvironmenta) Senior Analyst
Wyoming Department of Eavironmentat Quality
Water Quafily Divizion

120 W. 251 St., Herschier Bldg. 4-W
Chevenng, WY 82002

Re: Cottonwond Creek Federal WYPDES Permit Application
Pennace Energy. Inc.

Denr Ms. Shreve:

nit application for Pepnaco Encrgy. Inc. (Pennaco). This application is

Please consider and approve the enclosed WYPDES per
g stream of the Powder River or Little Powder Rivers {Cluss

being filed wader Option 2, “Surface discharge to Clase 2 or 3 receivin
2ABWW)". Enclosed for your use are the following:
1

WYPDES Permit Application for Conl Bed Matune:
Permit Application Tables;

Water Balance:
Water Quality Data representative of the Anderson, Pawnee, and Wall coal seams: and,

Perimit Application Map.

9 ® & 6 o

ased water management steategy (or this facility. Under this
bane (CBM) water from 214 wells and discharging to 28

ek (Class 3B), which is tributary to the Powder River (Clasx
the landownors® requirements to mect their stock watering

Discharging inw and containment in on-chaanel rescrvoits is the prop
WYPDES pennit application. Pennaco will be producing coal bed met
outfalls situated on nnnamed ephemeral tributeries of Cottanwoad Cre
2ABWW). The praposed outfalls have been lovated in conjunction with
needs.

- The CBM water discharge of 2.25 MGD shown in the Water Balance Table was calculated based on actual flow data firom nearby
facilities. In all likelihvod, actuxl project flow volumes may be Jower than 2.25 MUGD as the coal scams are dewatered from the
aperation of this and nearby facilitics during the time periad required to develop the new wells for Couttonwood Creek Federal.
Pennaco respeciully requests & flow limit of 2,25 MGD to allow flexibility in waler management as CBM wells are phased In/out

of production,

1¢ you have any questions or comments please feel fioc to contitet David Hill at the address or phoue number shown below.

D4

. / /I/

Sincerely, / %
: ) g
K s A
- 7’
-./—f/ e -~
] g -

(g o
Pablg Velosques”
Operations Mal Klger

-4
v

/5
Enclosnres
e DEQ«(3)

PET —file
CBMA-file

2801 Southern Drive « Glilette, WY 82718 » Telephone 307/685-5100 » Fax 307/682-7621
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20, Seotion 40 CFR Part 435 Subpart B requires that the permittee document agricultural and wildlife uses
of produced water, Provide documentation that the produced water will be used for agriculture ox \:vi I,c!life
during periods of discharge. Agriculture and wildlife use includes irrigation, livestock watering, wildlife
watering and other agricultural uses. Agricultural and wildlife vse docnmentation includes (but is not

Jimited to) a centilied letter from a landowner(s), & formal written statement from a state, federal or locat

reselrce Management agency, or a formal written statement with supporting documentation from a natural
y the credentials of the natural resources or

resources or environmental professional accompanied b
environmental professional. Agriculture and wildlife certification must be submitted for gach outfall's
L) |

discl - rersthe Sy

An Agriculture/Wildlife Use Statement is no longer required per Chapter 2, Appendix H(a)({),
Wyoming Water Quality Rules and Regulations.

1 (CEO or otherl Mg ety T m Tamihar with the Information contained in this

application and that to the best of my knowledge and belief, such information is true, complete, and
accurate. T am requesting 28 outfalls in this application,

Pablo Velasquez Operations Manager

Printed Name of Persowr Signing® Title*

~ S
\%-’ ,//.” i S bezuszxnsmz b EPaN
AT

Signature’ (f’/’ - ( Date

......

*A]] permit applications must be signed in accordance with 40 CFR Part 122.22. "fot” or "by” signatures
are not acceptable.

Section 35-11-901 of Wyoming Statutes provides that: Any person who knowingly makes any false
statement, representation, ov certification in any application ... shall upon conviction be fined not more
that $10,000 or imprisoned for not more than gne year, of both.

Mail this application to:

WYPDES Permits Section

Department of Environmental Quali ty/WQ
122 West 25™ Street, Herschler Building, 4W
Cheyenne, WY §2002

Please include unique faoter information on each page of this application and on all supporting
docurmentation using the following format:

Company Naine: Year/Month/Day/NEW, MOD, RENEWAL/10 Digit HUC Code/Permit # (if a
modification or renewal) or Application # (from this particular company) for that particular day

Decomber §, 2005

WYPDES New Permit Coltonwoat! Crock Fedaral 8 of 21
Pennaco Enargy, Inc. HUC 10-1008020207




