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MEMORANDUM

CONFIDENTIAL
ATTORNEY-CLIENT PRIVILEGE

TO: Karen Budd-Falen, Budd~Falen a. ffice, LLC

FROM: Brandon L. Jensen, Budd—Falen Law Offices’ LLC

DATE: February 8, 2005 \

RE: Application of the requirements of the National Environmental Policy
act (“NEPA”) to non—federal projects.

QUESTION PRESENTED:

Whether the provisions of the National Environmental Policy Act (“NEPA”), specifically 42
U.S.C. § 4332(2)(C), requiring a statement on the environmental impact for “major federal actions
significantly affecting the quality of the human environment,” applies to non—federal (i.c. state agency)
projects?

SHORT ANSWER.:

There 1s no litmus test that exists to determine what constitutes a “major Federal action” under
the National Environmental Policy Act such that a non-federal i.e. state or private project is required to
have NEPA analysis. Each non-federal project requires a situation-specific analysis of the factors set
forth m detail below. In general, those factors are (1) whether the project is federal or non-federal; (2)
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whether the project receives federal funding and (3) if the project is being undertaken by a non-federal
entity, whether the connected federal agency must undertake “affirmative conduct” before the non-
federal agency can act. (Seg also Conclusion section of this Memorandum).

I NATIONAL ENVIRCNMENTAL POLICY ACT (“NEPA")

Among the purposes of NEPA, 42 U.S.C. §§ 4321-4370f, are “{t]o declare a national policy
which will encourage productive and enjoyable harmony between man and his environment; to promote

efforls which will prevent or eliminate damage to the environment and biosphere and stimulate the health

and welfare of man.” See 42 U.S.C. § 4321. Accordingly, NEPA requires, to the fullest extent
possible, that all agencies of the Federal Government:

[HInclude in every recommendation or repott on proposals for legislation and other
major Federal actions significantly affecting the quality of the human environment, a
detailed statement by the responsible official on —
(1) the environmental impact of the proposed action,
(i) any adverse environmental effects which cannot be avoided should the proposal
be implemented,
(iif)  alternatives to the proposed action,
(iv)  the relationship between local short-term uses of man’s environment and the
maintenance and enhancement of long-term productivity, and
(v} any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.

See 42 U.S.C. § 4332(2)(C) (emphasis added). NEPA requires all federal agencies to consider the
environmental consequences of “major federal actions si gnificantly affecting the quality of the human
environment” by preparing an environmental assessment, and, in some cases, an environmental impact
statement. See id.

NEPA is one of our most important tools for ensuring that all federal agencies take a “hard
look™ at the environmental implications of their actions or non-actions. See Kleppe v. Sierra Club, 427
U.S. 390, 410 n.21 (1976). However, unless a project involves a “major federal action,” NEPA
does not apply. See Macht v, Skinner, 916 F.2d 13, 16 n.4 (D.C. Cir. 1990).

NEPA is procedural in nature and does not require “that agencies achieve particular substantive
environmental results,” but if is “action-forcing” in that it compels agencies to collect and disseminate
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information about the environmental consequences of proposed actions that fall under their respective
Jjurisdictions. See Marsh v, Oregon Natural Resources Council. 490 U.S. 360,371 (1989). NEPA's
focus is to ensure that the agency, in reaching its decision, will have available and will carefully consider
detailed information concerning significant environmental impacts. See Goos v, Interstate Commerce
Commigsion, 911 F.2d 1283, 1293 (8" Cir. 1990).

NEPA requires federal agencies — not states or private parties — to consider the
environmental impacts of their proposed actions. See Macht v. Skinner, 916 F.2d at 18. “[Flor any
major Federal action funded under a program of grants to States,” however, NEPA allows a state
agency to prepare an Environmental Impact Statement for a federal agency if certain conditions are
met. See 42 U.S.C. § 4332(2)(D). NEPA thus focuses on activities of the federal government and
does not require federal review of the environmental consequences of private decisions or actions, or
those of state or local governments. See Goos v, Interstate Commerce Commi ssion, 911 F.2d at
1293, Regardless of whether the Environmental Impact Statement is prepared by a federal or state
agency, the twofold purpose of NEPA is “to inject environmental considerations into the Sfederal
agency’s decisionmaking process,” and “to inform the public that the [federal] agency has considered
environmental concerns in its decisionmaking process.” See Weinberger v. Catholic Action of
Hawaii/Peace Education Project, 454 U.S. 139, 143 (1981) (emphasis added).

II.  MAJOR FEDERAL ACTIONS WHICH MAY ARISE FROM A NON-FEDERAL
PROJECT

I'ederal agencies may be bound by NEPA to perform additional environmental review of non-
federal projects, notwithstanding the fact that the project is not federally funded. According to the
regulations promulgated by the Council on Environmental Quality “(“CEQ"), situated in the Executive
Office of the President, major federal actions “include actions with effects that may be major and which
are potentially subject to Federal control and responsibility.” See 40 C.F.R. § 1508.18. These actions
may be “entirely or partly financed, assisted, conducted, regulated, or approved by federal agencies.”
See 40 C.F.R. § 1508.18(a).

The regulation, 40 C.F.R. § 1508.18, further provides that “major federal actions™ tend to
include the “[a]pproval of specific projects, such as construction or management activities located in a
defined geographic area. Projects include actions approved by permit or other regulatory decision as
well as federal and federally assisted activities.” See 40 C.F.R. § 1508.18(b)(4). These regulations
are due substantial deference from reviewing courts: See Andrus v. Sierra Club, 442 U S, 347,358
(1979).
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The regulations clearly indicate that “major federal actions” need not be federally funded to
invoke NEPA requirements. See 40 C.F.R. § 1508.18(a); see also Southwest Williamson County
Community Association, Inc. v. Slater, 243 F.3d 270, 279 (6™ Cir. 2001); Save Barton Creek
Association v, Federal Highway Administration, 950 F.2d 1 129, 1134 (5™ Cir. 1992); Macht v,
Skinner, 916 F.2d at 18; Historic Preservation Guild of Bay View v. Bumnley, 896 F.2d 985, 990 (6™
Cir. 1989); and Maryland Conservation Council. fnc. v. Cilchrist, 808 F.2d 1039, 1042 (4™ Cir.

1986). Of course, federal funding is a significant indication that a project constitutes a major federal
action; however, the absence of funding is not conclusive proof of the contrary. See Southwest
Williamson County Community Association. Inc. v, Slater, 243 F.3d at 279; and Historic Preservation
Guild of Bay View v. Burnley, 896 F.2d at 990

In addition, it is apparent that a non-federally funded project may become a major federal
action by virtue of the aggregate of federal involvement from numerous federal agencies, even if one
agency’s role in the project may not be sufficient to create major federal action in and of itself. See 40
C.F.R. §§ 1508.25(a)(3) (noting that agencics “may wish to analyze these actions in the same impact
statement.”); and 1508.27(b) (noting that “more than one agency may make decisions about partial
aspects of a major [Federal] action.”); sec also Maryland Conservation Council, Inc. v. Gilchrist, 808
F.2d at 1042 (holding that “[blecause of the inevitability of the need for at least one federal fagency]
approval, . .. the construction of the [state] highway will constitute a major federal action.”). Thus, a
federal agency’s argument that it was only involved in one aspect of the non-federal project’s design
and approval process, does not necessarily serve to defeat a claim that the pervasiveness of federal
activity required to complete the project converts the project into a “major federal action.” See
Southwest Williamson County Community Association, Inc. v. Slater, 243 F.3d at 279.

[Il.  STANDARDS FOR EVALUATING WHEN A NON-FEDERAL PROJECT
BECOMES A MAJOR FEDERAL ACTION

As set forth above, NEPA requires federal agencies —not states or private parties — to
consider the environmental impacts of their proposed actions. See Macht v, Skinner, 916 F.2d at 18
However, federal involvement in a non-federal project may be sufficient to “federalize” the project for
purposes of NEPA, See id.

“[N]o litmus test exists to determine what constitutes ‘major Federal action.” See Save Rarton

Creek Association, 950 F.2d at 1134. Federal courts have not agreed on the amount of federal
involvement necessary to trigger the applicability of NEPA. See Village of Los Ranchos de
Albuguerque v, Barnhart, 906 F.2d 1477, 1480 (10" Cir. 1990). Tn order to determine whether a
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non-federal project is or is not a “major federal action,” within the meaning of 42 U.S.C. § 4332(2)(C),
courts shall consider the following factors. First, whether the project is federal or non-federal; Second,
whether the project receives significant federal funding; and finally, when the project is undertaken by a
non-federal party, whether the federal agency must undertake “affirmative conduct” before the non-
federal party may act. See Mineral Policy Center v, Norton, 292 F.Supp.2d 30, 54-55 (D.D.C.

2003), citing Macht v. Skinner, 916 F.2d 13 (D.C. Cir. 1990). No single factor of these three is
dispositive, however, a non-federal project is generally considered a “major federal action”™ if it cannot
begin or continue without prior approval of a federal agency. See Marvland Conservation Council, Inc.
v. Gilchrist, 808 F.2d at 1042, citing Biderman v. Morton, 497 F.2d 1141, 1147 (2" Cir. 1974); and
Foundation on Economic Trends v. Heckler, 756 F.2d 143, 155 (D.C. Cir. 1985).

4. Federal vs. Non-Federal Projects

State and Private parties are not subject to NEPA. See Mineral Policy Center v. Norton, 292
F.Supp.2d at 54 n.29, citing Macht v. Skinner, 916 F.2d at 18. Accordingly, federal projects are, by
definition, more likely to constitute “major federal action” than non-federal projects. See id.

B. Financial Assistance

“Typically, a project is considered a major federal action when it is funded with federal money.”
See Mineral Policy Center v. Norton, 292 F.Supp.2d at 5 n.30, citing Southwest Williamson Countv
Committee Association v. Slater, 243 F.3d at 278; see also Indian Lookout Alliance v. Volpe, 484
F.2d 11, 16 (8% Cir. 1973) (stating that “any project for which federal funds have been approved or
committed constitutes a major federal action bringing into play the requirements of NEPA.”).

However, where the federal financial assistance to the planning process in no way implies a
commitment by any federal agency to fund any project(s) or to undertake, fund or approve any action
that directly affects the human environment, the non-federal project receiving the financial assistance is
not a “major federal action.” See Macht v. Skinner, 916 F.2d at 1617 {(holding that the Federal
funding of preliminary studies is not the firm commitment that could transform an entirely state-funded
project into major federal action affecting the environment within the meaning of NEPA); see also
Atlanta Coalition on the Transportation Crisis, Inc. v. Atlanta Regional Commission, 599 F.2d 1333,
1347 (3% Cir. 1979) (holding that development of regional transportation plan is not major federal
action). An adequate Environmental Impact Statement would, of course, be a necessary prerequisite
for the expenditure of federal funds on the project itself. Seeid, at 17.
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In most cases in which a federal agency makes a direct grant for a non-federal project, the use
of federal funds for the project is sufficient to bring it under NEPA if the federal financial commitment is
clear. See Daniel R. Mandelker, NEPA LAW AND LITIGATION § 8:20 (2™ ed. 2004). However, a
court may find a project is not federalized if federal funding is minimal. See id., citing Ka Makani ‘O
Kohala Ohana Inc. v. Department of Water Supply, 295 F.3d 955 (9™ Cir. 2002) (federal funding
1.3% of project); and Friends of Earth, Inc. v. Coleman, 518 F.2d 323 (9" Cir. 1975) (federal funding
10% of project). Finally, a project is not federalized if a federal funding commitment has not been
made. Seeid.

C.  Federal Permits, Approvals, and Control

Federal participation sufficient to make a non-federal action “federal” arises most clearly when
a federal agency takes an action that authorizes a non-federal entity to undertake an activity or a
project. In order for NEPA to apply to non-federal projects, the federal agency must engage in some
“affirmative conduct.” See Mineral Policy Center v. Norton, 292 F.Supp.2d at 5 n.31, citing State of
Alaska v. Andrus, 429 F.Supp. 958, 962-63 (D. Alaska 1977). Federal permits, leases, and other
approvals in federal agency programs are the typical examples. “If . . . the agency does not have
sufficient discretion to affect the outcome of its actions, and its role is merely ministerial, the information
that NEPA provides can have no effect on the agency’s actions, and therefore, NEPA is inapplicable.”
See Mineral Policy Center v. Norton, 292 F.Supp.2d at 5 n.31, citing Citizens Apainst Rails-to-Trails
v. Surface Transp. Bd., 267 F.3d 1144, 1151 (D.C. Cir. 2001); see also Maryland Conservation
Council, Inc. v, Gilchrist, 808 F.2d at 1042 (stating that a “non-federal project is considered a ‘federal
action’ if it cannot begin or continue without prior approval of a federal agency.”); South Dakota v,
Andrus, 614 F.2d 1190, 1193 (8™ Cir. 1980) (holding that “ministerial acts . . . have generally been
held outside the ambit of NEPA’s EIS requirement.”); Minnesota v, Block. 660 F.2d 1240, 1259 (g*
Cir. 1981) (stating that because “the Secretary has no discretion to act, no purpose can be served by
requiring him to prepare an EIS, which is designed to insure that decisionmakers fully consider the
environmental impact of a contemplated action,”); and Sierra Club v, Hodel. 848 F.2d 1068, 1089
(10™ Cir. 1988) (stating that the “EIS process is supposed to inform the decisionmaker. This
presupposes he has judgment to exercise. Cases finding “federal’ action emphasize authority to
exercise discretion over the outcome.”).

L Substantial federal participation

There are two alternative bases for finding that a non-federal project constitutes a “major
federal action” such that NEPA requirements apply. First, when the federal decisionmakers have
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authority to exercise sufficient control or responsibility over the non-federal project so as to influence
the outcome of the project. Second, when the non-federal project restricts or limits the statutorily
prescribed federal decisionmakers’ choice of reasonable alternatives. If either test is satisfied, the non-
federal project must be considered a “major federal action.” Both tests require a situation-specific and
fact-intensive analysis. See Southwest Williamson County Commmmity Association, Inc. v. Slater, 243
F.3d at 281,

a.  Federal control or responsibility for outcome

If the federal participation in the project is substantial, then the state should not be allowed to
move forward until all of the federal approvals have been granted in accordance with NEPA. See
Macht v. Skinner, 916 F.2d at 18-19. For example, Maryland Conservation Council, Inc. v. Gilchrist,
808 F.2d 1039 (4™ Cir. 1986), involved an attempt to enjoin construction of a county highway
designed to pass through a state park. The court found that the county highway project involved
“major federal action,” because (1) the highway crossed a state park that had been purchased with a
substantial federal grant; therefore, the county needed the approval of the Secretary of the Interior to
convert the park land to other than recreational use; (2) the county needed a § 404 permit from the
Army Corps to dredge wetlands; and (3) the county mi ght need the approval of the Secretary of
Transportation to use park land for a transportation project. See Maryland Conservation Counil, Inc,
v. Gilchrist, 808 F.2d at 1042. On these facts, the Fourth Circuit Court of Appeals held that the district
court should have considered the motion to enjoin the county’s construction until the federal officials
complied with NEPA. See id. at 1043.

Importantly, the court in Gilchrist did not hold that the state had to comply with NEPA, because
the approval of several federal agencies was a necessary precondition to the state project. Instead,
Citlchrist held that because the state need permits and discretionary approval from several federal
agencies in order to build a substantial part of the highway, the state could not construct any portion of
the highway until the federal agencies had approved the project in compliance with NEPA.

Furthermore, in general, “a non-federal project is considered a ‘federal action’ if it cannot begin
or continue without prior approval by a federal agency and the agency possesses authority to exercise
discretion over the outcome.” See Sugarloaf Citizens Association v. Federal Enerey Regulatory
Commission, 959 F.2d 508, 513-14 (4" Cir. 1992). The mere approval by the Federal government
of an action by a state/private party, where that approval is not required for the non-federal project to
move forward, will not constitufe a “major federal action” under NEPA. See Mavasuezanos Por La
Salud Y El Ambiente v. United States, 198 F.3d 297, 30102 (1% Cir. 1999) (held that voluntary
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notification of the Coast Guard by shippers of nuclear waste pertaining to transit through territorial
waters did not constitute major federal action; the United States has chosen not to regulate shipments of
nuclear waste through its territorial waters — there are no requirements that it do so, nor is it immediately
evident that it would have that authority if it so chose); see also Citizens Awareness Network, Ine. v.
United States Nuclear Regulatory Commission, 59 F.3d 284, 292-93 (1% Cir. 1995) (found major
federal action where a federal agency approved the release of funds from a trust held by the agency that
were necessary for a project to go forward; the effect of this action was explicitly to permit the private
actor to decommission a nuclear facility).

When the federal government has actual power to contro! a non-federal project (i.e., the
federal agency’s action must be a legal condition precedent that authorizes the other party to proceed
with the action), the project constitutes a “major federal action.” See Ross v. Federal Highway
Admin,, 162 F.3d 1046, 1051 (10" Cir. 1998); Ringsred v. City of Duluth, 8§28 F.2d 1305, 1308 (8"
Cir. 1987); and NAACP y. Medical Center, Inc., 584 F.2d 619, 628 n.15 (3" Cir. 1978). If federal
approval is the prerequisite to the action taken by the state/private parties, or if the federal agency
possesses some form of authority over the outcome, then the non-federal project constitutes “major
federal action.” See Mavaguezanos Por La Salud Y El Ambiente v. United States, 198 F.3d at
301-02 (held no major federal action under NEPA, because United States was not assigned a role, nor
had any control, over the shipment of nuclear waste through its territorial waters); see also United
States v, South Florida Water Mgmt. Dist,, 28 F.3d 1563, 1572 (11™ Cir. 1994) (holding that the
touchstone of a major federal activity constitutes a federal agency’s authority to influence non-federal
activity); and Save Barton Creck Association v. Federal Highway Administration, 950 F.2d at 1134
(stating that the “distinguishing feature of ‘federal’ involvement is the ability to influence or control the
outcome n material respects.™).

Moreover, the need for a federal license or approval could sometimes trigger NEPA, but not
where the approval did not invelve close scrutiny of the action or anything more than notice for safety
purposes. See Citizens for Responsible Area Growth v. Adams, 680 F.2d 835, 839-40 (1* Cir.

1982) (held that construction of an airport hangar by private parties with private monies was not federal
action for NEPA purposes, and that the mere appearance of the proposed construction on a federally
approved Airport Layout Plan did not create sufficient federal involvement to require an Environmental
Impact Statement).

Finally, if no federal agency has jurisdiction over the non-federal project, the federal agency
lacks sufficient control or responsibility over the non-federal project to influence the project’s outcome.
See Southwest Williamson County Community Association, Inc. v. Slater, 243 F.3d at 284. Stated
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another way, whether an agency action or project is part of some other concededly “major federal
action” depends largely on whether the agency exercises legal control over the allegedly non-federal
action or project. See Goos v. Interstate Commerce Commission, 911 F.2d at 1294. Tn determining
whether a federal agency exercises legal control, a court must consider whether some federal action “ic
a legal condition precedent to accomplishment of an entire non-federal project.” Seeid,, citing
Winnebago Tribe v. Ray, 621 F.2d 269, 272 (8" Cir. 1980). A “major federal action” occurs when a
federal agency has discretion in its enabling decision to consider environmenial consequences and that
decision forms the legal predicate for another party’s impact on the environment. See id. at 1295,
citing NAACP v, Medical Center, Inc., 584 F.2d at 633. In such a situation, it is fair to say that the
agency has significantly contributed to the environmental impact. Ses id.

b.  Restricting choice of reasonable alternatives

A state may not begin construction of any part of a project if the effect of such construction
would be to limit significantly the options, or choice of reasonable alternatives, of the federal officials
who have discretion over substantial portions of the project. See Macht v. Skinner, 916 F.2d at 19
{held that compliance with NEPA was not required where the only federal involvement was the
issuance of a wetlands permit covering a maximum of 3.58 acres of the 22.5-mile project); see also
Sierra Club v, Alexander, 484 F.Supp. 455, 572 (N.D.N.Y. 1980) (held that the court was
empowered to enjoin private construction of shopping mall until Army Corps complied with NEPA
where completion of the project will require Army Corps approval to re-channel 2,000 linear feet of
creek and fill 38 acres of wetlands).

If the federal decisionmakers’ choices were limited by state/private actions, then the non-
federal project would constitute a “major federal action,” despite the agencies’ lack of jurisdiction. See
Southwest Williamson County Community Association, Inc. v, Slater, 243 ¥.3d at 284 n.13. Where
there is no pressure on federal decisionmakers, however, then the absence of jurisdiction becomes the
determinative factor. See id.

Moreover, non-federal actors may not be permitted to evade NEPA by completing a project
without an Environmental Impact Statement and then presenting the responsible federal agency with a
fait accompli (i.e., fact or deed accomplished, presumably irreversible). See Marvland Conservation
Council, Inc. v. Gilehrist, 808 F.2d at 1042,
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2. Tederal partnership/joint venture

It is well settled that non-federal parties may be enjoined, pending completion of an
Environmental Impact Statement, where those non-federal entities have entered into a partnership or
jomt venture with the Federal Government to obtain goods, services, or financing. See Biderman v,
Morton, 497 F.2d 1141, 1147 (2™ Cir. 1974). A joint venture between a state/private party and the
Federal government to obtain goods or services from a Federal agency clearly constitutes a major
federal action subject to NEPA. See Sierra Club v, Hodel, 544 F.2d 1036, 1044 (9™ Cir. 1976)
(holding that construction of hydroelectric power plant may be enjoined until federal agency prepared
Environmental Impact Statement, because the Bonneville Power Administration federalized the project
by contracting to construct a transmission line and supply power to the plant),

IV.  CONCLUSION

No litmus test exists to determine what constitutes “major Federal action” under the National
Environmental Policy Act. Federal courts have not agreed on the amount of federal involvement
necessary to trigger the applicability of NEPA. However, the following guidelines may assist non-
federal actors in determining whether a non-federal project is subject to the requirements of NEPA:

A. The Provisions Of NEPA Will Apply Under The Following

Circumstances —

1. The non-federal project is entirely or parily financed, assisted, conducted,
regulated, or approved by federal agencies;

2. The project receives significant federal funding;

3. The federal agency must undertake “affirmative conduct” before the non-federal
party may act;

4. The project cannot begin or continue without prior approval of a federal
agency;

5. The federal decisionmakers have authority to exercise sufficient control or
responsibility over the non-federal project so as to influence the outcome of the
project;

6. The non-federal project restricts or limits the statutorily prescribed federal

decisionmakers’ choice of reasonable alternatives;

T A IR, 5,
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The federal agency possesses authority to exercise discretion over the outcome
of the project;

The federal agency’s action is a legal condition precedent that authorizes the
other party to proceed with the project; or

The non-federal entities have entered into a partnership or joint venture with the
Federal Government to obtain goods, services, or financing,

B.  The Provisions Of NEPA Will Not Apply Under The Following
Circumstances —

The federal financial assistance to the planming process in no way implies a
commitment by any federal agency to fund any project(s) or to undertake, fund
or approve any action that directly affects the human environment;

The federal funding is minimal;

The federal agency does not have sufficient discretion to affect the outcome of
non-federal project;

The role of the federal agency is merely ministerial;

The approval by the Federal government of non-federal project, where that
approval is not required for the non-federal project to move forward:

The approval did not involve close scrutiny of the non-federal project;

The federal agency lacks jurisdiction over the non-federal project;

These guidelines are not intended to be exhaustive, nor apply to any particular situation, but
should provide sufficient guidance to determine whether a non-federal project may or may not be
subject to the provisions of NEPA. Each non-federal project requires a situation-specific and fact-
intensive analysis of the aforementioned factors.
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