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To: Members ofEQC
&Jim Ruby, ExecSecECC 307-777-6134
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To: Kim Cannon Davis and Cannon LLP 307-672-8955
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:Respona. toCroell Aedl-MIx,lne". Objection to petition for Reh lngi AND

Comments to EQC'. planned Amendment to Mareh 12, 2010 'Findings of Fact.
Conclusions of Law andOrdar to takep18ce on May 13 or May 14/2010 meetfng

------------------------------------------------------------------

The following Rule has been cited as a reason why a rehearing in this matter should -notbe
granted

:RuJesof Practice and Procedure, Chapter 4, Sectron 1(b)
. Anypetition for rehearing filed under this section must be confined to

new questions raised by the decision and upon which the petitioner
had no opportunityto argue before Council.U

Iwas aware of this Rule cited by both Mr. Burbridge, attorney for the LQDin this matter
(as wellas the ,drafter of theEQC's Findings of 'Fact, ConClusions of Law and Order relating
to this matter) and KimCannon OfDavis &Cannon, Attomeyfor Croel! 'Redi-Mixinthis
matter.

The purpose of this Rule appears, to be to prevent a rehearing of matters which the ,person
filingfor a rehearing had ample opportunity to bring up during the original hearing.

Iwas not in a position to adequately address issues relating to depth and nature of
overburden, depth of Minnekahta Umerock or thickness of Minnekahtalimerock deposit
because the DEQ laD faired to comply withtheeOC's Order of December 8tnat a copy of
the DEQ LaD exhibit in this matter be delivered to aUparties by noon on December 1-4,
2009 (see followingpage).
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Failure of DEQ LaD to provide Objecting Parties with a ,copy oltllelr exhibit
(theCroell RedJ-Mlx .Appllcatlon) In a timely manner
The DEQ LaD (a party to this hearing) received ,a copy of the December 8. 2009 Noticeof
Hearing and Order delivered bye-mail on December 8, 2009, according to the ,Certificateof
Service attached to that document This document required the parties to deliver .exhibitS
to all other parties on or prior to noon December 14,2009.

I had been told by Don McKenzie, Administrator of LQD. that a CD containing the Groen
Recti-Mix Application was being faxed to me along to me with a Mine Plan Map. Themap
was sent to me by courier on December 9, 2009. When it arrived without the C,D. I
contacted Mr.McKenzie. who told me that the CD had not yet been senl Ibelieve that the
reason given was that sending the map :hadbeen a conSiderable expense, which did not
seem to adequately explain the absence of the CD. which would have cost little or nothing
extra to send if sent together Withthe mine plan map. Mr. McKenzie did eventually follow
through on sending me the CD by courier. Itwas not sent ( by courier) on December 17.
2010. The first attempt to deliver the package was on December 21, 2010 when twas in
'Gillette attending the public hearing.

1 filed a motion in my December 14th letter to the EQC (labeled as my pre-hearing
Memorandum in the index to DOCket09-4806), requesting that objectors be permitted to
purchase a copy of the Croell Redi-Mixapplication at cost This motion was never
acknowledged or dealt with,but it is on recordi" this matter.

Mr. Ruby,ExecutiveSecretaryof the.EQC 1aterwriteto me that the -EQCcoLildnot.posta
copy of the application on their website prior to the hearing because exhibits must be
introduced into the record at the hearing' and to have them available to Council before the
hearing could prejudice the Council in their decision This argument makes no sense with
respect 'to the Application. since theCroell-Redi-MixApplicationwas both the exhibit of the
DEaLQD and the subject of the public hearing. As the latter, Ibelieve that it shouldhave
been posted on the website prior to the hearing, and objecting parties should have been-
informed how to access the application on tine.

In retrospect,I questionswhetherthe DEa LQDwas simplyunpreparedtoprovidea copy
of the exhibit in the timely manner required by the eoc. The DEQ LaC. had known from
November 18; 2009 when-it received a petition objecting to the application signed by 22
residents living in and around Sundance, that a public hearing into this matter would need
.tobeheld within20 days of the end of the periodforpubliccomment. Assuch.the DEQ
LCD should have been preparecUo ;compJywith the EQC requirement to provide copies of
their exhibit (the application) to the other parties by noon on December 14,2009.

Because the DEa LaC received noticeof this requirementbye-mail on December 8. 2009,
there is no vaftdargument that an extra three days to comply with that order (similar to
Wyoming Rules of Appellate Procedures 14.04 which allows an additional three days to
meet deadlines when orders to meet a deadline are delivered by mail) wouldapply.
Furthermore, IfLODwas unable for somereasonto complywith the 'EQC'sorder of
December 8.2009 to by noon on December 14. 2009, theEQC and the objecting parties
shou1d have been informed of this drcumstance.

t had been working from a copy of the Mine Plan,which t had been told touched upon all

matters relating to the application. The Mine .Planmakesnorafaranceto theSpearfash,
Formation.
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Extent ofO~Jecttng Parties Burden of .Proof

KrmCannon also refers to the fact that I have not attached a copy of my January14. 2010
1etterwhich was ordered sealed by theEQC to :myApril1,2010 Petition for -Rehearing. 1
am unaware if Iam permitted to do so. Inmy Petition for Rehearing. f requested (forthe
second time) that Council unseal this letter.

An incomplete application is listed in Environmental Quality Act 35-11-406 (m) as cause for
the DeaLQD not to approve ,an appUcationfor a miningpermit. I requested that my
January 14, 2010 letter to Council, sealed by order of Council on January 15.201 Oba
unsealed because 11:documents the incompleteness of the Croell Redi~MixApplicationwith
respect to depth of overburden, nature of overburden, death of Minnekahta limerock and
thickness of Minnekahta deposit.

I believe that there -issufficient informationprovided in my April1, 2010 Petition for
Rehearing to show that the Croell Redi-MixApp1icationto the LaO to expand itsLMO
mining operations at the Rogers Pit (an expansion which inCOrporatesboth Croell Redi-Mix
LMO1396ETand Frost Rock ProcJuctsLMO 1461 ET into the 600 acre minesite) is
incomplete regarding matters of overburden, depth of deposit and thickness of deposit over
apprOximatelyhalf of the 600 acres of land WhiChis inctuded in the designated minesite.

In addition, 1cite relevant LQDRules and Regtilations regarding assessment of lands to be
:induded in a minesite regarding depth of overburden,depthof deposit and thickness of
aepoSit. 1point out that Appendix D5states that such an assessment has not been carried
out for -half of that minesite.

'believe that this is sufficient to show that the applicationis.incomptete which ,is.reason not
to approve an application for a mining permit from the lCD (EnVironmentalQuality Act 35-
11-406 (m) (i). After the incompleteness of the application has been demonstrated, t
believe that the burden of proof regarding the areas of the application that are incomplete
falls back on the applicant and the DEe to complete. it is not the responsibility to the
objeCtingparties ,toto complete the application on behalf of the applicant.

Iam attachingseveral short and relevantexcerpts from studies which have included
information on the SpearfishFormation.1 am includingthese only to demonstrate that the
concern over the presence of the Spearfish Formation overlying the target Minnekahta
limerock is not unfounded, and that.these aspects of the application demand investigation
which 1he-applicant admits in the application has was not done.

Objecting parties have the right toto input into the process once these matters have been
assessed. At that point, the burden of proof again falls back on the objecting parties.
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KImCannonstate8 that questions regarding depth ,of overburden, nature of
overburden, deatll of .Mlnnekahta Umerock and thickness of Mlnnekahta
deposit were covered at the Oecem'ber 21, 2009 .publlc hearing.

Ibelieve that Mr. Mooney did testify that he was satisfied that the matters noted' above were
adequately addressed in the application.

Nevertheless~ it is clear from information contained AppendixD5 of the app1icationthat the
'informationprovided ;bythe applicant. CroeJIRedi-Mix. did not fulfiULCD NonCoal Rules
and 'Regulations relating to depth of overburden, nature of overburden, death of
Minnekahta limerock and thickness of Minnekahta deposit.

The followingare excerpts from Appendix D-5 of the Application (Geology and
Overburden Assessment), followed by the LaD NonCoaJ Rules and Regulation which are
applicable.

Reat of page Ie Intentionally -blank
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GEOLOGY AND 'OVERBURDEN ASSESSMENT

The Pennit area is divided intotwo areas dOminatedby differenttypes of
bedrock The eastemportion of thepennit area) isundertain by the
Permian age "'Minnekahta . limestone- and "Opec:he-shale ... whereas the
westemportion Is underlain by the Triassic age "SpearflSh"formation The
base maps of the .projectarea and the fourgeological maps are of SUffICient
detail and scale to be able to separate the pannit area into1woseparate
portiOns.the eastern portion underlain by the Minnekahta limestone and the
westemportlon underlain by the Spearfish Fonnation- Stratig~Iy, the
Minnekahta limestone immediatelyunder1iesthe Spearfish formatiOn,so.it'is
assumed that limestone is present at depth below the surfici8f (superficial?
Spearlsh?) Formationin the western pan of the ptifmitarea, 'butthis has not
been InvesQgatedin the field. Site-speciflCdrillingto assess the limestone
reserve has ontybeen completed for the eastempart of the permitarea (the
LMOarea {note - the 10 acre LMO}currently being minedand' its extenskm
across the limestone outcrop to .itssoUth.

There is a somewhat narrow,generally 'north-t.o-southband that separates the
distinctiveMinnekahta rmestone area to the east fromthedisfinctive Spearfish
Formationarea to thewest. ... This delineationhas deep soils and it ISdifficult
to determine to which formatiOnthe underlying bedrock belongs. ...

The Penn/an Age (286 to 254 million years old) "Minnekahta" limestone
;is the target limestone bed being 'mined by CroeIIRedi-Mix at Rogers ,Pit
Quany(note . at the current Creen Redi-MiX10acreLMO mlnesite). As a
general description of the formation. it is about 40 feet i thickness and consists
of light-graylimes10newithpurplishJaminate withindividuallimestone beds
ranging i'thickness for less than 1 inch to 3feet

Inthe permitarea the Minnekahta limestone is located i an elongate band that
extends fromnorth to south across the middleof Section 25 , T52N, R62W.
The Umestoneoutcrops.or thinlysubcrops.across muchofthisarea. The
CUlTent LMO mining is in the noJ1hem part of this area.

A site-speciflC study of the $CpOSedlimestone area was conducted fOf'CroeIl
Redi.Mixby Mr. E.B.Olsonand/orMr. James Mclellan in May and June of 2007
(McLellan, 2007). The proposed quarry site was called the ~Harper Quarry" at
the time- Although it is said he didn't produce a written report of his field
study. he did produce 91) a -Figure 1" map showing the location of 27 test
hates, 3 surface samples. and 2 cross sections of the limestone area (FlQures2
and 30, (2) some laboratory results of the 3 'limestonesurface samples. and 1
combined crushed limestone core, and (3) the desa,ption Jogs at the 27 drill
holes. a copy of these study deliverables is attached to 1hisreport as
Addendum 1. An electronic version wasnot available.

...Figures4 and 5 show me distribution of the Minnekahta limestone across the
current LMO mining amaas well as the munediate area to its south . The
limestone is descnbed as "verydense. pink to grey, Umestone. dry"and is
approximately 10 to 15 feet thiCk,although at ,least one small drainage has cut
across the area and eroded1he limestone in one naITDWband....

The Permian -Triassic Age (286 to 225 'millionyears old) Spear:fish-
FormationcompOSedof dark red. triable,fine-graineclsandstone, maroon
siltstone. and interbeddedsharewith 5eVeraibeds of gyp$Utnin the
lower partof the formation. OXidationof ironminerals causes the redness of
the rocks. These highlyoxidizedsands and shale Bedshave have the
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appearance of deposits found ,inmodem andintertidal11at environments.
Dissofutionof the gypsum and anhydrite has resulted in the development of
several small, scattered sinkh01eSand other kar5tic (see below) features.
Fossils have not been reported intheSpearfish Formation (Robinson
et.aI. ,1964).

The Spearfish Formation -rests withsharp contact but no apparent
unconformityon the underlying Mlnnekahta limestone-(Robinson
etal..1964). The Speariish .formationroCkswere laiddown in a shallowsea
durtrtg1he1ate.PemUan-eartyTriassic time.-Outcrops of the Spearfish
Fonnaiionencirole1he Slack Hillsforminga topographic depressiOn knoWnas
the Aracetrack"because it is exposed .ssan irregularovaJaround the entire
Black Hills. Where the SpearfishFormation outcrops inthe westempart of the
permit area. it is capped 'byscattered, smaHareas of gypsum. an evaporitic
mineral.

As stated at the beainnina of thisrAl'V\I't;nodrillin9for limestone has been
conducted inthewestem Dart'afthe cermit area. the area undertainbv the
Sj)earfish Formation As a rAm.1t.the thickness of the SDeaifIsh 'Fonnationin
the oermit area and whether or not the underlvina MinnekahtalimAdnnais at a
reasonable deDrhfor mininc}.is not known at this time.

. .Although, individual soil tvoes were fullYdescribed andsam~ for
taboratmv,characterizationfromone to several times each. nermit area
overburden was not samDfedforlMvmrtnrvanalvsis In addition. overburden
was onlYin~aledfor the Minnekahta limA!dnnearea and not for the
Soearfish Formationarea. .

For the main Minnekahta limestone area, excludingthe narrowband tofts
west Where the grasshayland fields exist and limestone may or may ,not
be present below the deep soil, both SOiland overburden were
investigated... .

As statedabove, the previous geological study of the limestone area (MCLellan.
2007) inclUdedmeasurements of the overburden above the "dense
,limestone-. The 27 drillhole logs included depth ,measurements of .weathered
limestone and Silt"."weathered limestone and clay", and "fracturedlimestone
and siIt". The thickness of these overburden materials 'ranged from less than 1
toot to a few feet at their maximum. The "MaterialsDeposit LayoutSheer
concluded that 20,000 cubic yards of overburden, probably 'includingthe
topsoil, are present in the limestone study area (McLellan,2007)

.
Note thstthe scale d the map;s 1 inch = 100 feet Thismap
encompasses a smsll acreage, provides no infDnnationregardingthe
legal description of the lands. and is named tIJe"HatperPir. At the
heating, MIen Jquestioned what this map was. it wasquickly
withdrawn. (copy attached)

As 'Stated before there 'has been 'no st~Of either the limestone
f'AMUrceor the overburden in the ~pearfiSh Formation DOrtionof the
DeI1nltarea Onlythe soil.portionof the .overburden has been
investigated. The detailed soil swvey ...composed ,ofthe veryshallow to
shallow, loamyRekopsoiland the moderatelydeep (20to 40 inchesto reddish
siltstone or gypsum bedrock). fme-siltyGystnJmsoU.
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DEQ LQD NoncoalRul'es and <Regulations

Section 2. General AppllcaUonContent "Requirements.

('a) In addition to that information required ,byW.s. 35011-406(a),each
application for a mining permU shall contai'n:

(I) a description of the tands to be affected withinthe permit area.
how these lands Wiltbe affected, for what purpose these areas willbe
used during the course of the mining operation, and a time schedule for
affecting these lands.

:(F) Overburden, topsoUs, subsoil, minerai seams
or other deposits

(t) Overbu.rden
Overburden. the operator shall submit a description
including the thickness, geologic nature (rock type,
orientation, ete), the presence of toxic. acid-forming, or
vegetative-retarding substances, or any other factor that
willinfluence the mining or 'reclamation activities

(IV) Minerai seams or other deposits
Minera1seamsor other deposits -the operator shall
submit a deSCriptionof the mineral seams in the proposed
permit area,includng, but not limitedto~their depth,
thiCkness, orientation (strike and dip), and rock or mineral
type. Maps or geologiccrosssectionsmaybe used to
illustrate the description ,Ofthe mineral seams.
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Matters relating to the hearJng were rushed. Reasonable Notice containing
the date and venue of the public hearing, the d'ate of pre-hearing conference
and of other shorter deadlines with which It was stated that Jt 'was necessary
tocomply In order to retain party status were not were not matled to
Objecting Parties In a timely manner.

In addition to being unreasonable, the shortness of notice was almost
certainly also Illegal. It had the 'effect of further discouraging ,publ.lc
participation already made dlfflc'ult by failure to hold the he.dng In Its proper
local venue (Crook County) and the proximity of the hearing date to the
Christmas holidays

Basic Fact 4 1 of the March 12,2010 Findings ofFaet. COnclusions of Law and Order
states falsely states the foUowing:

4) Notice of the time and place for the hearing In this proceeding
was sent to the parUee on December 8, 2009. An amended
notlceofhear.lng sent on December 9, 2009 (Tr. at 5).

The Certificate of ServiCe attached to that December 8, 2009 document attests to the falsity
of the abOve statement. Objecting parties were not mailed this Notice of Hearing and
Order. It was, however, e-mailed1nhouseto Mr.McKenzie (AdministratorLQO).Mr.
Burbridge (Attorneyfor the LaD in this matter) and Me Carra (Directorof the DEO). It
was also mailed to the Applicant by regular US mail on December 8, 2009.. However.
once again, it was never mailed to theaQjecting Dames

The December .9.2009 Amended Notice of Hearing and Order was mailed by regular US
post to objecting parties on Wednesday, December 9. 2009. That document contained the
fotlowing deadlines.

3)

4)

t) parties ,toprovide .copiesof exhibits to all other parties by noon on
Monday. December 14..

parties to call in with .phone number where they could be reached
.toattend the pre-hearing conference to take place on Wednesday December
16. 2009 by Monday, December 14 or ,be dismissed from the case

2)

parties to attend December 16, 2009 pre-conference hearing schedufed
to take .placeat 2:30 in the afternoonor be dismissed fromthe case.

parties to attend the hearing in Gillette (as opposed to Sundance where
this hearing shOUldhave taken .place) on MondayDecember 21, 2009 or be
dismissedfrom the case.

'I am assuming that notices and 'orders of theEQC delivered by mail are subject to a rule
similar 10 Wyoming Rules of Appellate Procedures 14.04. If this is not the case, the
argumentOf reasonab1enotice of orders delivered by mail stillapplies.

page 8
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The December9, 2009 Amended Notice of Hearing and Orde.r maUed by ,the
EQCto ObJecting Parties on Wednesday, December 9, 2009 did not provide
sufficient notice for Objecting Parties to comply with Orders contained I." that
document with a deadline of noon on Monday, Decem.ber 14

If rules similarto WyomingRulesof AppellateProcedure14.04guidethe eac inits
procedure. the timingof thede1ivery to objecting Parties .bymail of the :December 9. 2009
Notice of Hearing,and Order was not only unreasonable, itwas also not legal. IftheEQC is
not governed by such a rule,nevertheless the arguments for reasonablenoticewithwhich
this rule attempts to deal are still be relevant.

FYI

Rule 14.
14.02

14.04

Wyoming Rules of Appellate Procedures

Service of papers and computation of time
Comoutation of time

In computing any pertodof time prescribed or allowed by these rules, or
by order of court, the day of the act, event ordefault fromwhichthe
designated period of time begins to run .shallnotbeincluded. Thelast
day of the period 'so computed shan be included, unless it ,isa
Saturday, a Sunday, or a legal holiday, or, when the acttobe done is
thefiUng of a paper, a day on which weather or other conditions have
closed the office of the clerk of the court,in which event the period ,runs
until the end of the next ,daywhich is not one of the above described
days. As used In this rule "legal holiday" includes any day Officially
recognized as a legal holiday in this state by designation of the
legisJatureor appointmentas a holiday by the chief justice of the
Wyoming Supreme 'Court.

Additional time for service by mail.

Whenever a party has the right, or is required to do some act or take
some proceedings withina prescribed period from or after the service
of a brief, notice or other paper upon that party, and the brief, notice or
other paper, ,isserved upon the party by mail or by delivery to the clerk,
three days shaUbe added to the prescribed period.

I believe that the EOC was aware of the unreasonableness (and illegality)of such short
notice provided to theobjeding parties by mail.

Fourout ofa totatof 23 objectingpartiesattended the December 16,2009 Pre-Hearin,g
Conference.

Inthe transcript of the Pre-Hearing Conference, it was stated that the Notice of Hearing
and OrdEn was mailed to the parties on December 8,2009 (which was false).

When the Pre-hearing Conference took place on December 16.1 was unaware that the
December 8. 2009 Notice ,of Hearing and Order had not been mailed to objecting parties.
However,- was aware that this notice contained errors which had been corrected in the
December 9, 2009 amended version of that document.

The transcript of the pre-hearing conference Shows that I attempted to correct the record in
this matter several time, and each time was ignored.

naaA Q
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The transcript81$0shows that Mr.Ruby, Exec.SectortheEaC notedbow may parties
had receivedthe Notice of Hearing and Order and -onwhat days the Notice had,been
received. Itappears,fromreading the transcriptofthe Pre.;hearingConference that pretty
well everyone except for me had received their mailed copy of this order.

However, the letter to which Mr. Ruby was referring was not the Notice of Hearing and
Order. It was the 20 Day Objection letter which the EQC malted to aU parties on December
athby certified mail. The 20 day Objection Letter contained no information -regarding the
date and venue of the hearing or other deadlines noted above. In addition, It incorrectty
stated that the hearing must beneld by December 25, 2009, when in fact, due to several
deadlines falling on the weekend. the deadline for hOlding the public hearing was actually
December 28. 2009. It was signed by Mr. Ruby.

I clearly pointed out to Mr. Burbridge and to the EaC in my comments to two earlier
proposed versions of the March 12, 2010 Findings 2 that the December 8. 2009 Notice of
Hearing and Order was not mailed to me. to Judy Hamm or to -LasTurgeon (allobjecting
parties .inthis matter).

The March 12. 2010 Findings ofFaet Conclusions of Lawand Order nevertheless still
maintains that theDecember 8.2009 versionof that documentwasmailed to the objecting
partieson December8. 2009. Once again. the Certificate ofService attached to that
document confirms that this is not the case.

Mr. RUby has written to me stating that the eoc does not intend to correct this error. which I
believe the EaC ,has gone to considerable length to obscure.

-- - - ..---,--- .4.' ",,,,,,,'/""Ir"',,,, Daoe 10
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KimCannon,ImplIes that I failed to respond In a Umelymanner to ,matters
relating depth of overburden. nature of overburden, depth of deposit of
MlnnekhataLimerock where overlain 'by the Spearflsh Formation and
thickness of IImerock tn this area of the designated mlneslte.

Ibelieve that I have already partiallyaddressed this matter.

However, I would add that the hearing itSelfwas rushed (oncetheDEQ had concluded
presentationof its case and witnesses). Concludingargumentswere notpresented at the
hearing. Chairman Searle requested instead that concluding arguments of the parties be
delivered to the EQC by December 31, 2009. Concluding arguments were confined to
matters of record at the time that the hearing was closed. so as faras the hearing,process
up to December 31, 2009 was concerned. the CD of the Application was stillof no use to
me. (The Order of CounciJ sealing my January 14, 2OtOletter confirmed that December
21, 2010 had been the deadline for evidence to be added to the record.

(I had been-given a oopyof the CD by Don McKenziejust prior to the hearing being caned
to order, and by the time Iarrived home from the hearing, the same CD (sent to me by
courier on December 17, 'had been de1ivered.)

When I got to looking at the appendix (D-5) dealing with Geology and Overburden. it was
immediatelyobviousto me, a complete novicein these mattersTthat somethingwas not
right

That appendix divides the 600 + acre minesite into two separate geological regions which
as nearlyas I couldtell from the writtendescriptionare ,." equal inarea, and that in the
:portionof the minesite where another geologic layer covered the Minnekahta limerock.
stating that there had been no assessment ofthe nature Ofthe overburden, the depth of the
overburden, the depth of the Minnekahta Umerockor the thickness of the Minnekahta
limerock in the region of the minesite Wheaties overlain by the Spearfish Formation. I
wrote tathe EQC stating that the application appeared to be incomplete, that this was a
substantial matter with a possibility of harm to underground water. particularly the springs
and streams supplying the area. Idocumented my concerns to the best of my abilityat the
time.

GAGe 11
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Kim Cannon states that my Petition for Rehearing makes no reference to the
March 12 Findings of Fact, Conclusions of Law and Order.

The EQC requested Mr. Burbrdge (attorney for the 000 LaO in this matter)to draftthe
Findings OfFact, Conclusions of Law and Order. 1believe that this constitutes a conflictof
interest on the part of Mr.Burbridge.

The eQC also instructed Mr. Burbridge to solicitcomments from the parties regarding two
proposed versions of the Findings Whichpreceded the March 12 Findings. Icommertted
extensively an those proposed versions,and my comments are a matter of record. S

My Petition for Rehearing contains the followingstatement 'alludingto those comments.

I believe that the process leading up to and including the hearing of
December 21,2009 was deeply flawed. I am assuming from the
similarityof the :Findingsof Fact. Conclusions of law and Order
approved by Council on March 12. 2010 to the Proposed Findings
of ;Fact,Conciusions of Law and Order Whichobjectors were
invited to comment upon prior to Council's decision, that Council
is not movable on these issues and that aUad ministerial remedies
have been exhausted. Please let me knowifthJsis not the case. ..

I consider my comments of March 3, 2010 relevant to the March 12, 2010 Finding of Fact.
Conclusions of law and Order. They are a matter of record. 4 ,.would be pleased for any
and all matters included1n my March 3, 2010 comments regarding the proposed findings to
be inctuded in a reopening of the hearing into this matter.

Please note that in my opinion,probablythe most egregious errorof theDecember21,
-2009-pUblichearing was Council's refusal to hear my testimony explaining .myexhibits
(which were entered intothe record withoutobjection,and whichhad been faxed to the
EQC, to Mr. Burbridgeand toCroeURecti-Mixon Friday.December 18, 2009) and to
dismiss such testimony as irrelevant before it had been heard.

3 Feb 11110Proposed Findingsof Fact, Conclusionsof Law and'Order; and
Feb 19/10 AmendedProposedFindingsof Fact, Conclusionsof Lawand Order

The EQC arso asked Mr.Burbridge to ask all parties to submit comments to the
ProposedFindings Isent my :comments to the attention of Mr.Burbridge on March
3, 2010. (Mr.Burbridge had-instructed to sent the comments to the EQC :byMarch 3,
2010. I faxed my comments to Mr. Burbridge instead. Mr.Burbridgedid not get my
comments to theEaC untilthe followingday. March 4J2010. Mr. :Rubya~tedmy
comments into the record. although the :EOCdate for receMng them is noted as
March4, 2010, one day past the March3 deadline'fordelivering comments. While
I should have faxed the comments directly to the EQC, Mr. Burbridge was clearing
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Map ofdrill holes -studies submitted byCroen Redl-Mlx forming a .parlof
AppendlxDS of the Application (Geology.and Overburden .Assessment)

The map of drillholes submitted by the applicant contains no legal description. nascale
which can be applied, and fails to fulfillthe standards of LCD NoncoaiRules and
Regulations as follows:

DE.Q LOD Noneoal Rules and ,Regulations
Section '1 General Requirements

(c) Maps submitted with the appncation shall be , or be the equivalent of a
U.S. Geological Survey topographic map at a scale determined by the Adminjstrator.
but in no event smallerthan 1: 24.000._AU m~ st:JIUcontain a titlerelatil1g to the
mlbject matter of the map. a m~ number. legend. and show the limits of the permit
ar.u.

Itstates in Appendix OS that the study was carried out in 2007 . 'InMayof 2006. when I
spoke withMr. Roger Croell,he toldme that he was nowour neighbor.owningthe lands.
some of whiChwere designated as LMO1396 the followingyear.

The map ,ofdrill holes (bearing no legal description) describes the lands as the Harper
Quarry, and states that the land is ,owned by Leota Osgard and under contract toLonn
Harper. :1have read old letters from my father to his ranch manager. JOhn Miller.dating
back to the 1960's. In one of those letters. John Millertells my father that Leota Osgard.'has
sold her land. Iwas also under the impressionthat Mr.Croellhadpurchasedhls land from
either Lorin Harper or his son.

The same Material 5 Deposit Layout Sheet (included in Appendix D5) whidh lists Leota
'Osgard as the owner of the land contains a legal description which 'iscut off. but WhichSE
114of Section 25, as fOllows:

(cut otf}?W 1/4 8 W 1/2 SE1/4 which I find undecipherable

Appendix D5 states the following regarding these geologic reports. some of which doeS not
strike the rightchord fora study carriedout forCroellRedi-Mixlessthan three yearsago.
Perhaps there isa simple explanation that I am missing.

. A site-soecific ~ of the exposed Umestone area was conducted 'forCroeU
Redi-Mixby Mr. E.B. Olson and/or Mr. James McLellanin M~ and June
Of2007 (Mclellan, 2007). The proposed quarry site was called the
"Harper Quarry" at the time. Although it is said he didn't produce a
written report of his field stuqy. he did produce a".Figure 1" :map
showingthe locationof 27 test holes, 3 surfacesamples.and2 cross
sectionsat the limestonearea (Figures2 and 30. (2) some laboratory
results of the 3 limestone surface samples. and 1 combined crushed
limestone core. and (3) the description logs of the 27 drillhotes. a copy
of these studydetiverablesisattachedto thisreportas Addendum1. &L
electronic version was not available. n
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LMO 1396, which is as foUows:

NE NE SW pit NWSEfm haul and access road 5

AirQuality permits. and public notices place the location of the 10 acre minesite
(which should be the same .as the .originalLMO1396 permitted by LCD)
in the NWNE.ofSection 25, T 52 N R 62 W. Bush Ranches owns this land.

The applicant, LQDand AQO need to sort this out and get back to the objecting parties.

5 Lao Notificationand Surface Owner consent for lMO
aka Ten Acre Exemption Application (Form 10)
NENESW -pit
NWSf rm - hiwtandaQlCSSroad5-list tho$eportionG

of newly constructed or upgraded private
roads Whichprovide exclusive access to the
mining operation
1..,,+ - '..r I...oI",tj" oi.,o nf mi"ocitA\

October25,2Q06
TFN NO.4 41315
permit. 1396ET
OiS1rictIII
stamped received November 2006
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:No new facts..SpearflshFo.rmatlon was a new fact tome when I brought this
Information to the attention of Council In my letter dated January 14, 2010.

No opportunity to argue Spear'lsh Formation and mattersre.lattng to depth
and nature of of overburden and, depth of deposit 0' Mlnnekahta or thickness
of Mlnnekahta In part of permit area overlain bySpearflsh Formation.
Through the fallure of the DEQ LQD to provide me with a copy oflhe
Application until moments before the Public hearing wascalled to order ,I
was unaware these matters when the public hearl.ngtook place.

This matter has never been raised before Council.

I was aware of the Rule cited both by John Burbridge and KimCannon in their objection for
a rehearing in this matter, when I filed my Petition for Rehearing on April1, 2010, as
follows:

Rules of Practice and Procedure, Chllpter 4, Sect'on1(b) a. fO'.lows:

, Anypetition for rehearing filed under this section must be confined to
new questions raised by the decision and upon which the petitioner
had no opportUnityto argue before Council."

.. Council did not raise this matteri" their decision because it did not
come up at thfl Deoember21, 2009 pubic hearing

.. Itdid not come up at the hearing because I was unaware of this
circumstance at the time.

.. I was unaware of this circumstance at the time of 1I1eDecember 21,
2009 public hearing because DEQ LQD failed to provide me with a copy of their
,eXhibituntil moments before the hearing began, as required to do according to the
December 9, 2009 Amended Notice of Hearing and Order, and in spite of my best
efforts to obtain a copy of this application.

Under these circumstances, I think it is unreasonable to enforce the requirement that new
questions must be raised by the decision. I think 'it is sufficient that LQD did not fulfiJIits
obligation to deliver its exhibit tomeina timely fashion as that divisionwas instructedto do
by order of theEQC and as a resultthere are substantialquestions relating to this matter
which were not raised during the course of the December 21,2009 public hearing.

KimCannon also seems to be saying that itis time to get this matter over and done with. I
think the question is do we just want to do it and get itover with, or dOwe want to do it right.
Thereis infonnationwhich came out in the courseof the December21J 2009 public hearing
which the DEC and somemembersof Council just wish woufd go away.

P8Q9 15
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Amendment to Fact 1

Intention of theEQC to amend Fact 1 contained In the Findings of Fact
portion of the March 12 Flndlng80f Fact, Concluslona of Law and Order to be
dealt with at theMey 14,201 0 meeting of Environmental Council

Junderstand that either on May13 or May14, the EQCwilUnadditionto consideringmy
April1 Petitionfora Rehearing,willalso be amendingFact 1, whichstates:

1 .. Croell filed ,a" initial application for:a surface mining permit
with DEQ on December 9, .2009. (Ex 11, Cover)"

-willbe changed to read;.

Croell filed an initialapplication for a surface mining permit
with DEQ on December 9, 2008. (Ex 11, Cover)"

Evidence .presented at the December 21, 2009 public hearing indicates thatCroeft Redi-
Mixfiledan applicationfor a regularmining permit in Decemberof 2008. although I have
seen no evidence (contained anywhere in Exhibit 11) that indicates that the application was
filed on December 9, 2008.

1

I do not know where the Date December 9, 2009 is documented. Glenn Mooney testified at
the December 21, 2009 public 'hearing that the application ( for a regular mine permit) was
received on December 8, 2008.

lam assuming that the application was filed with theDEQ LQD(as opposed to having
been filed with the 'OEOasa whole). .Previous Proposed versions of the MarCh12
Findings of Fact, Conclusions of Law and Order specified that the application was filed with
the laD, however,thatinformationhas been omittedfrom the March 12thFindings

The Application considered at the December 21r 2009 publichearingwas for a regular
'miningpermil ThePre-hearingMemorandumsubmittedby Mr. Burbridgefor the
December 16,2009 Pre-HearingConference specifieda smallminingpermit. Mr.
Burbridgehasconfirmedto methat CroellRedi-Mixis presentlyoperatingundera Small
Mine Permit.

nAnA 1B
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Fact 4 included In the March 12, 2010 Findings of Facts, Conclusions of Law
and Order should also be amended. It Is false.

'Fact 4
first baSic fact 4

" Notice of the time and place for the hearing I-nthls
.proceedlng was se-nt to the .partles on December 8,
2009. An amended notice of hearlng aentonDecember
9, 2009. (Tr.at5) "

Notice for the time and place for the hearing was not sent to the objecting parties on
December 8, 2009. This is evidenced by the Certificate of service attached to the
December 8. 2009 Notice of Hearing and Ordar This notice was e-mailed internallyto Don
McKenzie, John Corra and John Burbridge. Itwas mailed by regular mail to the applicant,
Roger Croell, Croel1Recti-Mix. Objecting Parties did not receive a copy of this December 8.
2009 document

Please note that amending an error in fact contained in the March 12, 2010 Findings of
Fact. Conctusions of law and Order is different from correcting a typographical error,
which is how Isuspect the amendment to Fact 1 (discussed on the previous pagel is being
treated.

I informed Council in my March 3, 2009 response to the Proposed Findings of Fact,
Conclusions of Law and Order that the December 8. 2009 Notice of Hearing and Order
was not mailed to the Objectingparties. (See more comments regarding this matter on
pages 8 - 10 of this document

The .Permit issued to Creel! Redi.;Mixon March 31. 2010 should not have been issued.

page 17
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Fact 5 In March 12, 2010 Findings of Fact, Conclusions of Law and Otder
Implies a Conclusion 01 Law which Is wrong.

5) .. Notice of the hearing wa. .pubU.hedln the Sund.nee Times onOecember
17, 2008 and on December 19 and 20. 2001 In the Ca.per Star-Tribune.
pursuant to WYO. STAT. ANN 35-11-406 (k) (West 2009) (A.R. Affidavit of
Publication. Sundanee Tim..; Affidavit of Publication. Ca.per St.r Tribune). n

This isa case of not enough information. Notice of the hearing was published in the
SundanceTimeson December17,2009 This was the firstpublicnotieefor the December
21.2009 pUblichearing. The date provided in the Sundance Times was incorrect

The EQC was aware on November 19. 2009 when the Docket for this matter was opened,
that there would have to be a public hearing in this case. They e-mailed the Notice of
Hearing in house and mailed it to the Applicant on December a. 2009- They informed
objecting parties of the hearing date and venue on December 9, 2009. The Sundanoe
Timespublishedon December10 and December17,2009. Therewasnogoodreason
why public notice of the hearing couldnot have appeared inboth of these editionsof the
Sundance Times. fulfillingthe requirements of Public Notice to the letter.

There are two statutes wh;g, are relevant to the first Basic Fact 5J

1) EnvIronmental Quality Act 35-11-406 (k)
Anyinterested person has the right to filewritten objections to the application wfththe administrator
withinthirty(30 days after the last putJliCatiOnOfthe abOVenotice~ For surface coal miningoperations,
the directormay hold an informalconference if requested and take action on the application in
accordance withthe rightof appeal to the councilwhichshall be heard de novo. Aconference shall be
held ifthe complainants indicates that an attempt to informallyresolve the disputes is preferable to a
contested case .proceeding. An informal'conference or a pubtichearingshatlbe held withintwenty (20)
days after the finaJdate for filingobjections unless a differentperiod is stipulated to by the parties. The
councilor director shall publish notice of the time. date and location of the hearing or conference in a
newspaper of genera circulationin the localityof the proposed operation once a week fortwo (2)
mnsecutive weeks immediatefy:priorto the hearing or conference. The hearing shall be conducted as a
contested casein accordance withthe WyomingAdministrativeProcedure Act.and rightof judiCial
reviewshaft be afforded as providedinthat act.

Wyoming Administrative Procedures Act 16-3-110
Contestedcases; final decision; contents;

A final decision or order adverse to a ,party in a contested case shall be in writingor
dictated into the record. The final decision shall include findings of fact and
conclusionsof law separatelystated. Findings of fact if set forth in statutory
language.Sha1l be accompaniedbv a concise and explicit statement of the
underlying facts supporting the findings. Parties shall be notified either personally
or by mail.ofany decision or order. Acopyof the decisionand order shall be
deJiveredor mailed forthwithto each party or to his attorney of record.

The plain fact is that the date wrong into the Public Notice which was published in the
December 17. 2009 Sundance Times. A concise and explicit statement of this
circumstance is noticeably missing.

2)

The only correct Public Notice for the December 21, 2009 public hearing was published on
the Saturday and Sunday immediatelypr~ding the Mondayhearing. The Findingscite
"West 2009" as a legal precedent for short pUblicnotice when it was not possible to provide
noticeas set out in 35-11-406(k) above. Ihave not read this decision,but under the
circumstances justdescribed,I doubt that this precedent applies. page 18
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.MrA :Surbrldge r:ecently :Informedme thatCroeURedl-Mix Is presently
operating under a small mlne permit Issued by 'LaD :March 31, 2010.

It is unclear ff this permit issued as a result of the December 21, 2009' public hearing
process, and if it did~whether a small mining permit could be issued when the application
before theEQC was for a regular mining permit.

\It is also uncfear whether it was appropriate to issue any type of mine permit prior to the
period tor filinga Petition for Rehearing before the EQC.

Mr.8urbridgehas written that the Small Mine Permit was issued on March 31,2010. The
,deadline for nling a Petition for Rehearing was April1,2010.

The Rules of Practice and Procedurewhichgovern the Environmental QualityCouncilstate
the followingregarding Petitionsfor-Rehearingand Scope of Rehearing::

Rule. of Practice and Procedure
Chapter JV Rehe.rlng

Section 1

Section 2.

(a)

'(b)

Petition for Reheati"9

(a) Any party seeking any change inany decision of the COUncilmay filea
petitionfor rehearing withintwenty (20) days after the writtendecision
of the Council has been issued

(b) Anypetition for rehearing filed under this section must be confined to new
'questions raised by the decision and upon which the petitioner hadn opportunity
to argue before CounCil.

(c) Any petition for rehearing must specify whether the prayer is for reconsideration.
rehearing, further hearing, modification of effeCtive date. vacation. suspension
or otherWise.

(d) Except as the Councilmay otherwise direct the filingof a petition under this
section shall not stay the effectiveness ,ofany decision respecting the
promulgation,amendment. or repeal of any rule or rules.

Scope

A petition for rehearing, may be filed in hearings conducted under
Chapter IIor Chapter lit

The granting of a petition to rehear is solely within the discretion of the Council

IfI am reading Section 1 {d)correcttv, it refers exclusively to Chapter Inof the
Rules of Practice andProcedure.ChapterlU relates to Rule Making Hearings or hearings
by an Administrator of a Division of the DEQ and is not applicable to this Petition for
Rehearing.Whichfalls under Chapter lIot the 'RulesofPractice and Procedure -Rules of
Practice and Procedure applicable to Hearings in contested Cases.

LQDissued the permit applied for in the application (a regular mine permit with a
designated minesite of 600 + acres) to CroeliRedi-Mix on March 31,2010.
Mining actMties at the expanded operation are currently underway.

n::anA 1Q
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Itis not clear whether or not the LaD had the authority to issue this or any other permit
priorlathe deadline for Fmnga Petitionfor Rehearing having passed. The deadline for
filing aPatition for Rehearing in this matter was April1. 2010.

In addition, although Mr. Burbridge stated in the December 14 DEQ LaD Pre-Hearing
memorandum that CroellRedi-Mix had applied for a small mine permit, the application
which we wereconsidering on December 21, ,2009 states.n both the first paragraph of the
MinePlan and the first paragraph of Appendix D5that what is being applied for is a regular
minepermit

Howcan the subject of a pUblichearing be one type of mining permit and the permit jssued
after the hearing ,be another "type,ofmining permit Not only are limitations on operations
different for regutar and small mining permits, permit application requirements also differ.
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