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IN THE MATTER OF THE APPEAL
OF PERMIT NO. CT-1352B
TWO ELK POWER PLANT

BEFORE THE WYOMING

ENVIRONMENTAL QUALITY COUNCIL TerriA. Lorenzon, Director
Environmental QualityCouncil

Docket No. 07-2601

FEB2 5 2008

)
)
)

SIERRA CLUB AND POWDER RIVER BASIN RESOURCE COUNCIL
RESPONSE TO ORDER TO SHOW CAUSE

Sierra Club and Powder River Basin Resource Council ("Citizens") respectfully respond

to the Council's April 20, 2008 Order that asks the parties to "show cause why the EQC should

not dismiss this matter for lack of subject matter jurisdiction." As show below, the EQC should

not dismiss this matter for lack of subject matter jurisdiction because: (1) Citizens and DEQ have

agreed to an order staying the Laramie County District Court proceeding pending the outcome of

Citizens' motion to intervene and.petition for rehearing, and (2) the Council retains jurisdiction

over Citizens' motion to intervene and petition for reconsideration because they are not the

subject of the District Court proceeding.

The Council's Order suggests that, pursuant to Rules 6 and 12.03 ofthe Wyoming Rules

of Appellate Procedure, the Council was deprived of jurisdiction to hear Citizens' December 20,

2007 Motion to Intervene and Petition for Rehearing in this matter when Citizens filed their

Petition of Review of Administrative Action that same day in Laramie County District Court.

Docket No. 171-041. Citizens' Petition for Review only challenges the Council's December 3,

2007 Order Approving Parties' Joint Stipulated Settlement, and Dismissing TEGP's Appeal, and

Approving the Withdrawal of August 22 Letter.

-1-



A. Citizens' Motion to Intervene and Petition for Reconsideration Should Not Be

Dismissed Because DEO and Citizens Have Agreed to Stay the District Court
Proceeding.

The parties to the district court proceeding have agreed to a stay pending resolution of

Citizens' motion to intervene and petition for reconsideration before the Council. Exhibit A.

Therefore Citizens' motion to intervene and petition for reconsideration should not be dismissed

on jurisdictional grounds.

According to Wyo. R.App.P. 12.04:

(a) In a contested case, or in an uncontested case, even where a statute allows a
different time limit on appeal, the petition for review shall be filed within 30 days
after service upon all parties of the final decision of the agency or denial of the
petition for a rehearing, or, if a rehearing is held, within 30 days after service
upon all parties of the decision.

Pursuant to DEQ Rules of Practice and Procedure, Chapter IV, Section 1:

(a) Any party seeking any change in any decision ofthe Council may file a
petition for rehearing within twenty (20) days after the written decision of the
Council has been issued.

(Emphasis supplied.)

Citizens filed their motion to intervene and petition for rehearing in this matter to provide

the Council a vehicle to revisit its December 3,2007 Order. If the Council were to allow

Citizens' motion to intervene then no petition for review to District Court would need to be filed

pursuant to Wyo.R.App.P. 12.04 until 30 days after the denial of Citizens' petition for rehearing,

or, if a rehearing were held, until 30 days after a decision on rehearing. However, if the Council

were to deny Citizens' motion to intervene more than 30 days after December 3, 2007, Citizens

might be found to have waived their right to seekjudicial review ofthe Council's December 3,

2007 Order unless they filed a petition for judicial review within the 30-day window.
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In other words, Citizens filed a protective petition to review before the Laramie County

District Court to avoid missing the appeal deadline, and filed their motion to intervene and

petition for rehearing before the Council to avoid missing the rehearing deadline.

Recognizing that Citizens' petition for review might be premature if the Council

entertains Citizen's motion to intervene, I and that the record might then not be complete before

the District Court, DEQ proposed to stay the District Court proceeding and Citizens agreed. See

Exhibit A. Because the parties have proposed a resolution to this issue by requesting a stay of

proceedings in District Court, the Council should not dismiss Citizens' motion to intervene on

jurisdictional grounds.

B. Citizens' Motion to Intervene and Petition for Reconsideration Should Not Be
Dismissed Because the Council Retains Jurisdiction Over Citizens' Motion to
Intervene and Petition for Rehearing That Are Not the Subiect of the Appeal.

Because Citizens have only appealed the December 3,2007 Order of the Council, the

Council retains jurisdiction to hear Citizens' subsequent December 20,2007 motion to intervene

and petition for reconsideration that is not the subject of Citizens' petition for review in District

Court. Therefore the Council should not dismiss Citizens' motion to intervene and petition for

reconsideration on jurisdictional grounds.

Pursuant to Wyo.R.App.P. Rule 6.01:

(b) The appellate court shall acquire jurisdiction over the matters appealed when the case
is docketed. In all cases, the trial court retains jurisdiction over all matters and
proceedings not the subject of the appeal, including all matters covered by Rules 4 and 5,

I Pursuant to Wyo.R.App.P. Rule 2.04, "A notice of appeal filed prematurely shall be
treated as though filed on the same day as entry of the appealable order, provided it complies
with Rule 2.07(a)." The appealable order in this case would be an order from the Council that
addresses Citizens' motion to intervene and petition for reconsideration.
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unless otherwise ordered by the appellate court.

Because the Council stands in the shoes of a District Court for the purposes of the

Wyoming Rules of Appellate Procedure,2 the Council retains jurisdiction over proceedings that

are not the subject of an appeal. Citizens' motion to intervene and petition for reconsideration

are not the subject of Citizens' petition for review in District Court and therefore Citizens'

motion to intervene and petition for reconsideration should not be dismissed for want of

jurisdiction.

DATED this Z2- n:;;of February, 2008.

~~~
, Reed Zars

Attorney at Law
910 Kearney St.
Laramie, WY 82070
307-745-7979

ATTORNEY FOR CITIZENS

2 Pursuant to Wyo.R.App.P. Rule 12.01, "All appeals from administrative agencies shall
be governed by these rules."
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CERTIFICATE OF SERVICE

I certify that on this ;;?-? e:t-day of February, 2008, I caused the foregoing Citizens'
Response to Order to Show Cause to be served by u.S. Mail and by email to the following:

Richard C. Moore, Chairman
Environmental Quality Council
122 W. 25th Street

Herschler Building, Room 1714
Cheyenne, WY 82002
tloren@state.wy.us

Mary Throne
Hickey & Evans, LLP
1800 Carey Ave., Ste. 700
Cheyenne, WY 82001
mthrone@hickeyevans.com

John Corra, Director
DEQ
122 W. 25thStreet
Herschler Building, Second FI. East
Cheyenne, WY 82002
deqwyo@state.wy.us

David Finley, Administrator
DEQ Air Quality Division
122 W. 25thStreet
Herschler Building, Second FI. East
Cheyenne, WY 82002
dfinle@state.wy.us

Rebecca W. Watson

Hogan & Hartson LLP
1200 Seventeenth St., Suite 1500
Denver, CO 80202
rwwatson@hhlaw.com

Nancy Vehr
Assistant Attorney General
Attorney General's Office
123 Capitol
200 W. 24thStreet
Cheyenne, WY 82002
nvehr@state.wy.us

~;£<) ~
Reed Zars
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EXHIBIT A

IN THE FIRST JUDICIAL DISTRICT COURT
IN AM) FOR LARAMIE COUNTY, STATE OF WYOMING

v.

SIERRA CLUB and POWDER RIVER)
BASIN RESOURCE COUNCIL, )

)
)
)
)
)
)
)
)
)

Petitioners. FILED
Docket No. 171-041

F£B 1 .~2008

WYOMING FNVfRON\-1ENT AL

QUALfT'" COi}'<CII..

f~H1AIEE, aiSHOP
(;Ltlli\ OF THE OISTRICTCOUFIT

Respondent.

DEPAHT;\iENT OF ENVIRONMENTAL QUALITY'S MOTION TO STAY
BRIEFING SCIIEDl'LE AND FILING OF ADMINISTRATIVE RECORD

rENDT~G COMPLETION OF AGENCY PROCEEDINGS

The State oCW:.,,}!11ing.Depart1llentofEnvironmental QuaJity (DEQ), by and through

the OffIce of the Attnll1ey General and pursuant to WYO. R. App. P. 16, moves to stay the

briefing schedule and filing of administrative record in the above action pending completion

of agency proceedings in 111re the Appeal o{the Revocation of Permit No, CT-1352B Two

Elk 1'0 II'er Plalll ( !::QC Docket No. 07-2601) for the following reasons:

L On December 20. 2007, the Sierra Club and Powder River Basin Resource

Council (PI<.BRC)filed a "Petition for Review of Administrative Action" (hereinafter

referred (u as "Pcrittun") requesting "judicial review of a December 3. 2007 final Order

issued by the Wun]jn~ t "IC) Em ironmental Quality Council ("EQC") in Docket No. 07-260 I

[111re tlie ,-lpj.hu i Ri-'v()('utioll (~tPermit No. CT-1352B Tvvo Elk Power Plant]. A copy

of the Petition is attached hereto as Attachment A.

2 Un January 9, 200k, this Court's Order on Briefing Schedule was tiled, and set

the fI!ingdcad!i!Jc'I~nihe administrative record as February 19,2008. A copy of the Order

is attached hereto 85 '\iiaclnnenf B.

3. Section 112 of the Sierra Club and PRBRC's Petition filed with this Court

notes that on the "'fr, .-I;"Ythry tiled their Petition they also "asked the EQC to review and

Sierra Clllb I.'. r~vnl11illg F:QC: ON 171-041

L)E'i..' \liinc to Sray Briefing Schedule and Filing of Adl11inislraliv~ Record
Pg. I of3



rehear the issues ce,mpJai l1edof herein. " Attachment A, '12. See also In re the Appeal of the

Re\'O(OiiU/7 Pe!"!nii No. C7"-1352B TH'OElk Power Plant, EQC Docket No. 07-2601,

"eiti 7cn,' MO!101l!o !l11<:rvcncand Petition for Reconsideration and Vacation of FQC Order

Regardin)! Di';coJ11iniH;.'dConstruction of Two Elk Plant."

4. ,"
j lie' has set a hearing f€.JrFebrualY 27, 2008, on the Sierra Club and

PRBRC s \Imion to Intervene and Petition for Reconsideration and Vacation ofEQC Order.

See EQC Order. Tnre ihe Appeal o(the Revocation a/Permit No. CT-1352B Two mkPowcr

Planl, EQC Docket :\0 07.2601. A copy of the EQC's Order is attached hereto as

Attachment C.

5. In accordance with rule 12.07 of the Wyoming Rules of Appellate Procedure,

the H)C is requitcd to "transmlt to the reviewing court the origina1or a certified copy of

the entire rcc!)rd (,fthc proceedings under review" by February 19, 200S. See WYO. R. Arr.

P. J2.07: see ai,()'\t18chment B, Order on Briefing.

6 l nid the H)C issues an order on the Sierra Club and the PRBRCs Motion to

Intervene and C!():'t'; FQC Docket No. 07-2601, the EQC will not be able to transmit a

certified copy uf the complete administrative record to this Court. See WYO. R. ApP P.

1207(b). WYO. STAT ,\NN. ~ 16-3-107(0), Newman v. Wyoming Workers' Safi'(v and

COllljJi'IlSflliOll fin. 2002 \\lY 91, '\['\)24-25, 49 P.3d 163, ,-r,-r24-25 (Wyo. 20(2) (judicia!

review of agcncy iKtinn is based on review of the whole record), Knight v. EQC, 805 P2d

268, 274 (Wyn i99 j) (adrninistrative appeals are confined to review of the entire

administrative reeordl.

..,
r\.TC1ptof ,111EQC Order on the Sierra Club and PRBRC's Ivlotion to

lntervenc and !'t:':,;",'" forReccnsideration and Vacation ofEQC [12/3/20071Order, the DEQ

wiUnotif} this ('Wi

Rc. ('OLl!!,SC!CorIhe State of Wyoming represents that she has contacted counsel

f()['Two Elk (]ellenf I(in Partners and counsef did not objection to the State filing this Motion.

Counsel for the State of Wyoming also contacted counsel for the Sierra Club and PRBRC

[1l1dcounsel h85 no ton 10 the proposed Order submitted herewith,

Siam Cillh ". Wvomil1j;EQC: DN 171.041
DF') ., \-""''''11 () Stay Briefing Schedule and Filing of Administrative Record
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WIIERLFURL the State of Wyoming Respondent prays for an Order Staying

Briefing Schcdu\c Pending Completion of Agency Proceedings and for whatever additional

relief the Comt deems proper.

DAJeD tins 111. day ofJf/;(lJ. ,2008.

£(~.
NiTIcyE. Vynr
Sr. Assista,{tAttorney General
123 Capitol Building
Cheyenne, WY 82002
(307) 777-6946
Attorney for State of Wyoming

CERTIFICATE OF SERVICE

r eertifv that on this --1!i!i..day of February, 2008, a true and correct copy ofthe
foregoing \Va~--ened \ ia U.S. Mail. postage prepaid, addressed as follows:

Recd 2:11'S

Attorney at La,;\'

Danielle DiMauro
Michael Theis
Rebecca W. Watson
Hogan & Hartson LLP
1200 Seventeenth Street, Suite 1500
Denver, CO 80202

Mary A. Throne
John A. Coppede
Hickey & Evans
1800 Carey Avenue, Suite 700
P.O. Box 467
Cheyenne, WY 82003-04fi7

9! 0 Keamcy St.
Laramie. WY 81U7(i

Richard C. 'Vloore. Chairman

EnvIronmental Quality Council
122 West 25th Street

Hcrseblcr Building. Room 1714
Cheyenne. W Y 82002

-

Sierra Out) 1'. 1V,'oll1il1gEQC: DN 171-041
UEi)" \,1<:.'(.011to St<JyI3nefing Schedule and Filing of Administrative Record

Pg. 301'3



IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR LARAMIE COUNTY, STATE OF WYOMING

v.

SIERRA CLUB and POWDER RIVER)
BASIN RESOCRCE COUNCIL, )

)
)
)
)
)
)
)
)
)

Petitioners,

Docket No. 171-041

WYOMING rNVTRONMENTAL
QUALITY COUNCIL.

Respondent.

(proposed) ORDER GR4.NTING DEPARTMENT OF ENVIRONMENTAL
Ql!AUTY"S \H)TIO;\J TO STAY BRIEFING SCHEDULE AND FILING OF

ADMINISTRATIVE RECORD PENDING COMPLETION OF AGENCY
PROCEEDINGS

This CourL 1;;[\ing considered the State of Wyoming, Department of Environmental

Quality's (Df()) i'dntiol1to Stay Briefing Schedule and Filing of Administrative Record

Pcnding Comp1clin!l i)f Agency Proceedings and having reviewed the file and being

otherwise fully C1dvisedin the premises, it is hereby:

ORDER ED th:it the DEQ's Motion to Stay Briefing Schedulc and Filing of

Administrative Record Pcnding Completion of Agency Proceedings is GRANTED;

IT IS n IRTrrFR ORDER ED that the DEQ, upon receipt of an EQC Order on the

Sierra Club and PR8RCs Motion to Intervene and Petition for Reconsideration and

Vacation of E()C l !2 3,20071 Order, will forthwith notify this Court. Within ten days of

such notice the parties shall submit to the Court a proposed briefing schedule, unless this

matter is to be disllli.:;scd

DA TED this day () f ,2008.

Peter G. Arnold
District Court Judge

cc:
Reed 7;ir~

910 Kearney Street
L~ra1Tlic. W'r 82070

[M_B_H_F_J



Richard C\I')C\re. Chairman
E1l\'ironrncnt:dQuality Council
122 Wc~t 25th Street
Hcrsch!cr HuJlJing, lZoom 1714
Cheyenne, W'{ S2002

John Corrao Director

Departmenl ul'Emironmental Quality
122 Wesl 25th Street

Herschicr Building, Fourth Floor Wcst
Cheyenne, \\ Y S2002

David Finky. Administrator
DEQ, Air Quality Division
122 \Vest 25th Street
Herschier Building, Second Floor East
Cheyenne. W\' R2002

Nancy Vehr
Sr. ..AssisliilHAttorney General
12.1Capi 101Rudding
CheVel1J1C,\VY 82002

RebecC1 w. \\'~Hson
rvlichac:! Theis
Danicllc Dii\lauro

Hogan (( Hart:)e,n LLP
1200 Seventeenth Street, Suite 1500
Doner. CO .'\0202

Mary A. Thrn!1c
John A. Coppede
Hickey & F\ ans
1ROOCarey .Avenue, Suite 700
P.O. 80'- 4h7

Cheyenne. WY :\2003-0467

[M_B_H_F~

[M_B_H_F_J

[M- B_H- F~

[M_B_H_F_]

[M_B_H_F_]

[M_B_H_F_]

Thereby certify 111:11f distributed a true and correct copy of the foregoing on the '-- day
of --' :W08, as indicated [M - mail; B-box in Clerk's Office; H-hand
dclivery; f.-fa': transmission]. .

....----..--

Deputy Clerk or Judicial Assistant


