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TWO ELK GENERATION PARTNERS, LIMITED PARTNERSHIP’S
PETITION TO INTERVENE

Pursuant to Wyo. R. Civ. P. 24, Wyoming Department of Environmental Quality (“DEQ”)
Rule of Practice and Procedure (“R.P.P.”) Chapter II, Section 7, and the March 3, 2006
Environmental Quality Council Order on Intervention, Two Elk Generation Partners, Limited
Partnership (“TEGP”), a limited partnership organized under the laws of Wyoming, respectfully
requests that the Environmental Quality Council (“Council”) grant it party status in this
.proceeding. Permit CT-1352B, a construction permit for the Two Elk Plant issued by the DEQ
Air Quality Division, is at issue in this case. As the permittee that holds and is subject to the
requirements of Permit CT-1352B, TEGP is an indispensable party to this case. TEGP
respectfully requests that the Council approve the attached Order authorizing it to intervene in
this proceeding. In further support of its request, TEGP states as follows:

1. The DEQ Rules of Practice and Procedure provide that “[a]ny person . . .
interested in the determination of a proceeding . . . pending before the Council may petition for
leave to intervene in such proceeding prior to or at the date of hearing.” II RP.P. § 7. The
petition must “set forth the grounds of the proposed intervention, [and] the position and interest
of the petitioner in the proceeding.” Id. Finally, leave to intervene will only be granted if the
petitioner is adversely affected by the action or has a statutory right under the Wyoming

Administrative Procedure Act or the Environmental Quality Act. Id.



2. The Council has found and concluded that permittees are indispensable parties to
cases in which their permit is challenged, at issue, or in jeopardy and that they shall be joined in
accordance with W.R.C.P. 19. Environmental Quality Council Order on Intervention (March 3,
2006) (“Order on Intervention™) Findings 49 4, 6, 7, 8, Conclusion 9 1. Because of the nature of
their interest in proceedings affecting their permit or interest, a permittee should be a party to the
case. [Id. Findings § 7. Accordingly, the Council has ordered that “[a]ll persons who are
indispensable parties to a contested proceeding before the EQC shall be joined as a party. 7d.
Order q 1.

3. TEGP, as the permittee that holds and is subject to the requirements of Permit
CT-1352B, is the primary party in interest in this matter. On November 21, 2007, DEQ
concluded that TEGP has not discontinued construction at the Two Elk Plant for a period of 24
months or more, and that Permit CT-1352B accordingly remains valid. Petitioners challenge that
conclusion, and seek to invalidate the permit. Further, Petitioners challenge prior DEQ decisions
~ relating to the validity of the permit. Thus, Permit CT-1352B is challenged and placed in
jeopardy by this appeal.

4. Pursuant to the Council’s Order on Intervention, TEGP is an indispensable party
to this proceeding and “should be a party to the case.” Id. Findings 99 4, 7 & Conclusion 9 1.
TEGP therefore requests that it be joined as a party to this proceeding consistent with the Order
on Intervention. /d. Order § 1.

5. TEGP notes that the Council has ordered that the presiding member of the
Council may join an indispensable party to a case without having the matter decided by the full
Council. /d. Order § 2.

6. TEGP also satisfies the requirements for intervention under the Council rules, II



CERTIFICATE OF SERVICE

On this ]_S_J‘_ day of February 2008, in accordance with the requirements of Chapter I,
Section 3(b) of the Department of Environmental Quality Rules of Practice and Procedure and
Rule 5 of the Wyoming Rules of Civil Procedure, I caused the foregoing TWO ELK
GENERATION PARTNERS, LIMITED PARTNERSHIP’S PETITION TO INTERVENE to be

served by registered mail, return receipt requested, and electronic mail to:

John Corra, Director Nancy Vehr

DEQ Assistant Attorney General

122 West 25th Street Attorney General’s Office

Herschler Building, 2nd Floor East 123 Capitol

Cheyenne, WY 82002 200 West 24th Street

deqwyo@state.wy.us Cheyenne, WY 82002
nvehr@state.wy.us

David Finley, Administrator Reed Zars

DEQ Air Quality Division Attorney at Law

122 West 25th Street 910 Kearney Street

Herschler Building, 2nd Floor East Laramie, WY 82070

Cheyenne, WY 82002 rzars(@lariat.org

dfinle@stsate.wy.us

Richard C. Moore, Chairman
Environmental Quality Council

122 West 25th Street

Herschler Building, Room 1714
Cheyenne, WY 82002

Email c/o Terri Lorenzon, EQC
Director/Attorney, tloren@state.wy.us

(V\ Oan, G }(/\/44,\.

Mary A. Fhrone
Hickey & Evans, LLP

—




R.P.P. § 7, set forth above, as well as Wyo. R. Civ. P. 24. TEGP has the primary interest in the
subject of this action, namely protecting the legal status of its permit for construction of the Two
Elk Plant in Campbell County, Wyoming. No existing party will adequately represent TEGP’s
interest in this proceeding, because the DEQ’s interest is in upholding its decision, but it has no
particular interest in the validity of TEGP’s construction permit. Finally, TEGP’s petition is
timely under the Council rules, as no hearing has been set for this matter.

CONCLUSION

For the foregoing reasons, TEGP respectfully requests that the Council, through the

presiding officer, grant it party status in this proceeding.
Dated this LS_’P_ day of February 2008.

TWO ELK GENERATION PARTNERS

By: m fuan, O gb‘/\/{h\a/
Mary AJThrone
John A. Coppede
Hickey & Evans, LLP
1800 Carey Avenue, Suite 700
Cheyenne, WY 82001
Ph. (307) 634-1525
Fx. (307) 638-7335

Michael C. Theis

Danielle DiMauro

Hogan & Hartson LLP

1200 Seventeenth St., Suite 1500
Denver, CO 80202

Dennis L. Arfmann

Hogan & Hartson LLP

1470 Walnut St., Suite 200

Boulder, CO 80302

TWO ELK GENERATION PARTNERS
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ORDER

This matter is before the Council on Two Elk Generation Partners, Limited Partnership’s
Petition to Intervene. Having reviewed the Petition, and being fully advised in the premises, the
Council hereby GRANTS the Petition. Two Elk Generation Partners, Limited Partnership, as an
indispensable party under the Environmental Quality Council Order on Intervention, dated

March 3, 2006, is hereby granted party status in this matter.

Dated this __ day of , 2008.

Presiding Officer
Environmental Quality Council
122 West 25th Street

Herschler Building, Room 1714
Cheyenne, WY 82002



