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DEQ'S MOTION IN LIMINE TO LIMIT HEARING EVIDENCE AND 
TESTIMONY ON CLAIMS II AND III TO THE ISSUES RAISED IN SIERRA 

CLUB'S PETITION 

DEQ respectfully requests, pursuant to DEQ Rules of Practice and Procedure, Ch. 

II, §§ 2 and 14, that the testimony and evidence during the hearing be limited to the 

issues raised in Sierra Club's Protest and Petition for Hearing filed on May 5, 2009, for 

the following reasons: 

1. "All persons requesting a hearing or protesting a permit shall file ... a 

written petition[.]" 1 DEQ RPP § 3(b). 

2. Chapter 1, Section 3(c) of the rules require the petition set forth: 

(i) Name and address of the person making the request or 
protest and the name and address of his attorney, if any. 

(ii) The action, decision, order or permit upon which a 
hearing is request or an objection is made. . 

(iii) A statement in ordinary, but concise language of the 
facts on which the request or protest is based, including 



whenever possible particular reference to the statutes, rules or 
orders that the Applicant or Protestant alleges have been 
violated. 

(iv) A request for hearing before the Council. 

3. The Wyoming Rules of Civil Procedure provide for "notice pleading." 

WYO. R. CIV. P. Rule 8; see also Krenning v. Heart Mountain Irr. Dist., 2009 WY 11, 

,-r30, 200 P.3d 774, 783 (Wyo. 2009). Pleadings are liberally construed to ensure 

substantial justice. Krenning, 200 P.3d at 783. "However, notice pleading imposes 'the 

fundamental ... obligation of every pleader to apprise his adversary of the nature of the 

claim against him." Id. 

4. On May 4, 2009, the Sierra Club filed its Protest and Petition for Hearing 

(Petition) with the EQC. See Attachment A hereto. 

5. Sierra Club included eight claims m its Petition. See Attachment A. 

Claims II and III are the subject of this motion. 

ARGUMENT I. Hearing Evidence and Testimony Should be In Accordance with 
Sierra Club's Allegations in Claim II - VOC and HAP Emissions 
from Fugitive Components and the BACT Analysis for Such 
Emissions. 

6. Sierra Club captioned Claim II as "WYDEQ Improperly Quantified HAP 

Emissions from Fugitive Component Leaks, and Failed to Apply BACT to VOC 

Emissions from Fugitive Component Leaks." The caption states that VOC and HAP 

emissions from fugitive component leaks were an issue. See Attachment A at p. 13. 

7. Sierra Club set forth Claim II in paragraphs 48 - 52 of their Petition as 

follows: 
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48. Fugitive component leaks from valves, pumps, 
compressors, and connectors in the Medicine Bow facility are 
a source of VOC emissions, which include HAPs such as 
methanol. 

49. The permit Application improperly calculated emissions 
from fugitive sources, including tanks,· valves, pumps, 
compressors, and connectors, using outdated and inaccurate 
emission factors. Moreover, the Application did not even 
contain a final count of components. 

50. Reliance on inaccurate, unreliable and biased emission 
factors in calculating a source's potential to emit is improper 
and unlawful. 

51. Neither the Applicant nor WYDEQ conducted a proper 
BACT analysis to control VOC emissions from fugitive 
component leaks. The Applicant and WYDEQ concluded 
that the only available control technology for addressing 
fugitive component emissions is a Leak Detection and Repair 
("LDAR") Program, as defined by the New Source 
Performance Standard requirements of Subpart VV a of 40 
CFRpart 60. 

52. The facility is subject to the New Source Performance 
Standards, but New Source Performance· Standards are a 
starting point for a BACT analysis, not BACT itself. 6 
WAQSR § 4(a); see also 40 C.F.R. §§ 52.21U) & (b)(12). 
The science and engineering of LDAR programs has 
advanced significantly in recent years and the facility must 
employ the best available LDAR standards .. 

Attachment A at ~~ 48-52 (emphasis added). 

8. The common sense reading of Sierra Club's allegations in Claim II 

indicates that the Sierra Club allegations related to fugitive VOC and HAP emissions 

from leaking components and the BACT analysis for such emissions. Id. 
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9. Claim II is silent as to VOC or HAP emissions from the flares. The flares 

function as control devices, not components. Compare Ex. 25 at DEQ000040 (flares) 

with Ex. 15 at DEQ000078-000054, DEQ000078-000231 through -249. 

10. The DEQ RPP require that the Petition set forth the factual and, where 

possible, the legal basis for the Petition. 1 DEQ RPP § 3 ( c). 

11. Claim II of Sierra Club's Petition did not set forth any facts or legal basis as 

to VOC or HAP emissions from the flares. See Attachment A at ~~ 48 - 52. Therefore, 

as set forth in Chapter 1, Section 3(c) of the DEQ Rules of Practice and Procedure, 

hearing evidence and testimony should be in accordance with the allegations in Claim II 

- VOC and HAP emissions from fugitive components and the BACT analysis for such 

emIssIOns. 

ARGUMENT II - Hearing Evidence and Testimony Should be In Accordance with 
Sierra Club's Allegations in Claim III - Quantity of Methanol 
Emissions and if "Major" then Needed a MACT Review. 

12. Sierra Club captioned Claim III as "WYDEQ Erroneously Concluded that 

Medicine Bow is a Minor Source of Methanol and Failed to Conduct a Case-by-Case 

MACT Determination to Control Methanol and other HAP Emissions." The caption 

states that the amount of methanol emissions are an issue, and if major for methanol, then 

the attendant MACT requirements that would apply to Methanol and other HAP 

emIssIOns. See Attachment A at p. 14. 

13. Sierra Club's Claim III was set forth in paragraphs 53 - 59 of their Petition 

as follows: 
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53. As detailed in the previous claim [Claim II], WYDEQ 
did not properly estimate methanol emissions from fugitive 
component leaks. Allegations in Claim II are incorporated 
herein. 

54. Even applying outdated and inaccurate emission factors, 
the Application and WYDEQ's Application Analysis 
estimated that methanol emissions would exceed the 10 tpy 
major source limit and acknowledged that Medicine Bow is a 
major source of Hazardous Air Pollutants ("HAPs"). 

55. Maximum Achievable Control Technology ("MACT") 
requirements apply to "major sources" that have the potential 
to emit 1 0 or more tons per year of anyone HAP or 25 or 
more tons per year of a combination of HAPs. 42 U.S.C. § 
7412(a)(1); 40 C.F.R. § 63.41; 6 WAQSR § 6(f)(iv). 

56. EPA's comments stated that WYDEQ must conduct a 
case-by-case MACT analysis before commencement of 
construction. 

57. In its Response, WYDEQ stated that, after a 
"reevaluation" of information, it dete~mined that the 
Medicine Bow will emit only 9.2 tpy of methanol, and is 
therefore a minor source of HAPs. WYDEQ did not justify 
this new conclusion. The improper emission factors already 
significantly underestimate methanol leaks from fugitive 
components, and even this inaccurate methanol estimate is 
almost 10 tpy. 

58. In order to limit potential-to-emit to render Medicine 
Bow a "minor" or "area" source for MACT purpose, 
WYDEQ must issue a "federally enforceable" permit 
containing practically enforceable conditions limiting HAP 
emissions. There are no practically enforceable conditions in 
the Permit limiting methanol emissions. 

59. Medicine Bow is a major source of HAPs as defined in 
42 U.S.C. § 7412(a)(1); 40 C.F.R. § 63.41; and 6 WAQSR § 
6(t)(iv). WYDEQ must conduct a case-by-case MACT 
analysis for all HAPs emitted by the facility according to 42 
U.S.C. § 7412(g)(2); 6 WAQSR § 6(g). 

Attachment A at ~~ 53-59 (emphasis added). 
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14. The plain reading of Sierra Club's allegations in Claim III indicates that the 

Sierra Club allegations relate to methanol emissions from fugitive components over the 

10 TPY MACT threshold and, if that occurs, then Sierra Club alleges that a "case-by-case 

MACT analysis for all HAPs" must occur. Id. 

15. All the factual allegations contained in Claim III relate to fugitive methanol 

emissions from component leaks and the 10 TPY MACT threshold. Id. 

16. The DEQ RPP require that the Petition set forth the factual and, where 

possible, the legal basis for the Petition. 1 DEQ RPP § 3 ( c). 

17. Claim III of Sierra Club's Petition did not set forth any facts for HAP 

emissions other than Methanol. See Attachment A at ~~ 53 - 59. Therefore, as set forth 

in Chapter 1, Section 3(c) of the DEQ Rules of Practice and Procedure, hearing evidence 

and testimony should be in accordance with the allegations in Claim III - methanol 

emissions from fugitive components and the 10 TPY single HAP MACT threshold. 
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CONCLUSION: 

The Sierra Club's attempt to expand the issues on the eve of hearing defies the 

DEQ Rules of Practice and Procedure and fair pleading. Therefore, the DEQ respectfully 

requests the the testimony and evidence during the hearing be limited to the issues raised 

in Sierra Club's Protest and Petition for Hearing filed on May 5, 2009. 

DATED this i h day of December, 2009. 

Ncr cy E. ehr (6-3341) 
Sr. Assistant Attorney General 
123 Capitol Building 
Cheyenne, VVY 82002 
PH: (307) 777-6946 
Fax: (307) 777-3542 
Attorney for the State of VVyoming, DEQ 
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CERTIFICATE OF SERVICE 

I hereby certify that I have served a true and correct copy of the foregoing DEQ'S 
MOTION IN LIMINE through United States mail, postage prepaid on this i h day of 
December, 2009 addressed to the following: 

Patrick Gallagher 
Andrea Issod 
Sierra Club Environmental Law 
85 Second Street, 2d Floor 
San Francisco, CA 94105-3441 

Shannon Anderson 
934 N. Main St. 
Sheridan, WY 82801 

Daniel Galpem 
David Bahr 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 

John A. Coppede 
Hickey & Evans, LLP 
P.O. Box 467 
Cheyenne, WY 82001-0467 

Mary A. Throne 
Throne Law Office, PC 
P.O. Box 828 
Cheyenne, WY 82003-0828 

and via email addressed to the following: 

Pat. gallagher@sierrac1ub.org 
Andrea.issod@sierrac1ub.org 
j coppede@hickeyevans.com 
mthrone@thronelaw.com 
galpern@westernlaw.org 
bahr@westernlaw.org 
sanderson@powderriverbasin.org 

and via hand-delivery to any of the above individuals that entered an appearance at the 
commencement of the hearing on December 7, 2009 
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