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Judith Bush
PO Box 861
Sundance. Wyoming
62729
307-283-2834

FILED
DECO1 2010

JimRuby,executive Secretary
EnvironmentalQualityCouncil

BEFORE THE ENVIRONMENTAL QUALITYCOUNCIL
STATE OF WYOMING

In the Matter Ofthe Appeal and
Petition of Judi1h Bush for Hearing of :
CroeU Redi-Mix. CEQ AOO Permit
Application No AP~9645 and
DEQ AQD Permit No. MD-9645
dated March 17. 2010

)
)
)
),
)
)

EQC Docket No.1 0-2803

BUSH OBJECTION TO NOTICE OF PROPOSED ORO'Eft
PROVIDED BY CROELL REDI-MfX

TO THE ENVIRONMENTAL QUALITY COUNCIL

AND

OTHER OB~ECTIOHS / CO:NCERNS RELATING TO COUNCIL'S
DECISION FOR SUMMARY JUDGMENT IN THIS MATTER

,

There is nothing in this proposed order for summary judgment to reflect either the factS

relating to 1his matter. the evidenCe submitted by the parties to the Eacprior to ,the

November 18, 2010 procelfmgs or1heproc:eedings of November 18,2010. or the
legal arguments upon whiChthis decision of COuncilwas based.

ThIs order as Written.is inadequate' to reflect whether thore was agreement of CroaJr

and the DEO AQDwith regard to facts 'presP~ted by BuSh (largely documentecf by

DEe documet1ts).

The order drafted' by 1\ttorneys'for 'CroeU'Redi.;Mix States that, '.Councif, .having,

considered the MOtion and me res.ponses thereto. having reviewedthefile~having
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heard oral argwnent of the Parties, and being otnerwISe fUllyadVISedand infonned in

the premiseS. tlereby: Drc1er5that Croell Redi-Mocs Motionfor Summary Judgment is
GRANTED;and The contested case hearing set for Janumy 13 and lor 14th. 2011 is

VACATED-

IfCOtJf1Citmembers'were fullyadvised, it is unclear when or by whom such advice

was provided. Such adviCe was not provided to COUncUmembeffi within the context of
the November 18, 2010 hearing into this matter of summary judgment. As such. any

opportunity to either hear or to argue upon the premiSes upon which such advice was
based was not afforded to Bush.

Additiona1ty:

'"
Exptanawry pages regarding Bush Exhibits (a requirement of the discovery

process required by Croon attorneys as welfas a requirement for hearings of
summary jUdgment) were detached from Bush Discovery I SUmmary Exhibits 1 -
28 by the EOC. This was not corrected until pointed out to the EQC by Bush in a
fax dated November 16. 2010.

or
Bush DIscovery f SUmmary Judgment Exhibits 29 - 33. also with attached

explanatory cover .pages, which were faxed to Croelt attorneys, DEQ AQD

attorney and the EQCon November17. 2010. These were not.posted on the
EQC website prior to the November 1a. 2010 hearing taking place. It is my

understanding that members of the EOC access the record via the EQC web

pages~

"" Bush Preliminary Brief in this matter. which was couriered to Croon attorneys,

DEQ AQD .attorney and the EaC on September 29~ 201O, also does not appear

to have been included in the record. Many of my concerns and legal citations

justifying these concerns are contained on pages 1 -28 at this dOCUment.

(Discovery I Summary Judgment Exhibib. which I was unabJe to copy at the

time the Preliminary Briefwas sent were subsequently .renumbered with

explanatory covp..rpages added.)
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ASsuch, it is questIonabte 'that Council members were adequately informed to carry

out their role as a quasi-judicial body or to establish the facts upon which arguments
i

by Bush were based. Presumablvnone of the facsdocumented by Bush (targely
contained in fJEQ ctocuments submitted-as exhibits) are-in dispute.

Motions for Summary Judgmentwere SUbmitted-to the EQC-txJth"by Croell-Redi-Mix.

toe. and the DEQ ACD 1nthi5 matter. The "'Orderon CroeU Redi-Mix's Motion for

Summary Judgment'" as drafted by CroeU attorneys as it is written applies sOlely to

CroeIl's Motion fot Summary JUdgment

t am assuming that matters relatingto the condUct of the DEQ AQD witt be specit1Ca1fy

addressed in any Order-for Summary Judgment, and that the EOC win be providing
ctarification In regard to the basis for its decisions relating to matters and argumentS

raised, both in exhibits and during the course of the November 18, 2010 hearing with

regard to issUes relating to DEQ AQOas wen as Croell Recti-Mix,Inc.

1) Bush submission was umited to 1-0minutes,. in spite of the two opposing-parties

(DEQ AQDand CroeH-RedHvfix)each being given 10 minutes to present. Bush

requested an addit~ 10 minutes to present this complicated matter to

Council (copy of request is attached). 1his request was denied.

There was inadequate time provided to Bush to counter 20 minUteSof
objections provtded Dyme DEQ AODand CroeHin this matter, and written
submissions should carry-equal weight to-arguments- and --informationpresented

at the November 18 201Uhearing

2) Mr. Stewart, on behatr OfGroen Redi--Mix, in addition to rephrasing the points

previously made by Ms. Vehr ( representing tf1e000 AQD 1nthis matter),

offered a possibte expfanation of the effi)f of inctuding the NWNE of Section 25

T 52N -R62W in the CroeH Recti-MixminesiIB at the Rogers Rock Quarry. thus

acknowledging this error in the permit issued to CroeURem-Mix on March 17.

2010, which has been inexpficbly seff perpetuating (since February 13, 2007).

111

paQe 3



DEC-02-2010THU06:01 PM ~(ffi!lYI~~ FAXNo. 3072832998 p.004/014

This circum5IanCe was .pointed out.by.Bush -inher May 14, 2010-petition for.a

hearing in thig matter. Mr.Stewart's acknowledgment on behai of Quell d
this ciraBnStance contradicted assertions madein the DEQAODpresentation
.which preceded the Croeflpresentation.. 'Bush addresSed other objections to

MD-9645 because of the acknowledgement on behaffofCroelt that thiS error~

Whereas Bush agreed that it was likely1hGcase that the error in the legal

description of aUAODpermits retating to the Rogers Pit minesite resulted from
an error in the change ofthe 1egaJdesaiption of a 10-acre Iega1description
(the NWNESW'of Section 25) to a forty acre tegal description (the NWNEof

Section 25) '(see Bush'Exhibit 29}, Bush ~ 31 points out that 1ftNOVember
of 2007 the same (6lX107aa-e) mlnesite w&;)GPS'd 10contain 551.5 acres.

The rover page for this exhibit also points out that the total acres designated as

the mlnesite in MD-9645 as WJittencontainS the 600.07 aaes designated in

Croe1lregularminesite# 772~an additional..-40"acrescontainedinthe
NWNE of Section 25. COUI"ICIleither did not have access to this ~ did not

read the cover page to tnlSexhibit, or chose to di~ this exhibit.

It is my understanding that it is the responsibility of CounCilto ascertain the

facts prior to making a decision in a Motionfor Summary Judgment .

once again7the facts regardingthis ma~ are ~ and itwas not
possiI)Ie in the 10 minutes aUotted to COverall of the materiaL-which,was

submitted to Council but which must be given equal weight to testimony in a
mailer of summary judgment

3) Bush addressed the incorrect and misleading public notice proVided for

AP~9645.Thispublicnotice clearlystated.thataUminingand associated
activities would lake place on tbe.NENW of Section.25. T62N R62W -clearly

implying to any reasonable mind a 40 acre minesite when in fact tbe.minesite
contained 600+ acres.
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Bush ah;o pointed out that case law cited by Ms- Vehr (Pheil v-Arnax
Coal) does not concern itself with public notiCe.but with mailed notice to an

adjacent landowner, which was mailed to an out of date address..and that. as

SUCh, this precedent was inapplicable to the both incorrect and misleading
public notice described in 3) immediately above.

4) BwshpoinIed out the implicitresponsibility of the WOEO to protect the.pubIic
from illegal and lor unpermitted minin~ractivities. thatthis responsibility

had not been affordecUo BustTRanches during the course' of"Croen Redi-Mbr

operations at'the ROgers'Rock Pit!Cuany (Rogers Pit lQuanyl. and1hat such
unpermitted and lor otherWise iI1ega1mining.activity had taken place throughOut.
much Ofthetime that the owners of Bush'Rand1e$ had boon trying.to market
their ranch.

Bush also poin1ed out that DEQ AaD had tssued petmj1s to GrOeIlRedi-Mix

whichwere Outof all proPortionwith DEO-AQDPermit. CT':4526 under Which
these permitswere issued. and that this was inconsistentWIththe .intemOfthe

Envirorvnentalauamv Act (dUng WOEa AQDStandards and Regulations,

Ch 6..See 2 (~l (it

Disregard for its own rules and the Intent Ofthe Environmental QuaTtty Act and

rewarding disregard on the appfscanfs -part Ofthe conditions governing a AOO

small permit by rewarding the applicant with a greauy expanded ACD permit is

beyond me .pate.

5) Bush submitted I')umerousexhibits (largely of DEQ.origin l with expJanatary
cover pages. These documentedlhe concerns mised in her anginal objection.

as welt as in her petition and amended petitiOnfor a headDQ-before theEQG .

.as we1f:as in her arguments in.oppositiOnto -bothCroeU's and the DEQ AQD~$
motiOnSfor summar.y judgment, both writtcn'-andaRd-at the NOvember 18~2010
hearing.
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6)

7)

8)

9)

10)
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There.was inadequat&lime prOVlOedto-refer'to -the'bulk'of -these documents

'during'the 1'0minute presentation permitted. .

Neither DEQ AOOnor CroeIl Redi-Mix.offeredany rebuttal to any of the points

raised by Bush at the November 18~2010 motion hearing for summary
judgment

No questions were asked by Council Members prior to Council voting

(with one abstention) in favour of the Motion for Summary Judgment.

No discussion or deliberatiOn of Council ensued prior to Councirs approval

of the eroeU'Recti-Mixand the DEQ AQDmotions for summary judgment

Council' did not acknowledge Mr.Stewarfs implicit admis$ion on behalf of

Croeft Redi-MixcI the inaccuratp. information regarding the inclUsionof the

NWNEof Section 25, T 52N R 62JNas a part of the mjnesif.edesignated in
DEO AQD Permit MD-9645 (3) above]. nor did Council order that this D9{IJ1it

be rorrected-r It was the responsibility of Council to order this error corrected

"Theapproval of COuncilof the MotionfOrSummary Judgment represents a
legal t1ecision based on the evidence and testimony .presented and otherwise

available to CounCIlat 1he time of the -hearingon November 18. 2010.

Council's Order for SummaJy Judgment requires that Council's rationale for Its

respective decisions to disregard and lor reject specific arguments raised by

Bush be aOOressed in itSorder for Summary Judgment..

11) Mr. Stewart's explanatiOn of Dr. Glock's expert opinion regarding the

relationship of dust to the development of pneumonia.in caWe is .inno

way inconsistentwiththe 91Cp8rtopinionof Dr.Myers- (Alsosee Bush Discovery
I Summary Judgment Exhibits 25 and 28).

12} It is impossibte. to know whether Council took the time to acquaint themselves
with the complicated citcumstances In thiS.matter. Given the Jimitation
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placed 'on presentations, specifically the Bush presentation, it is reasonable to

expect that Council members, acting as a quasi-judicial body, $hOUIdhave

been up to speed prior to the DecM1ber 1'8,201,0hearing in order to perform
this function adequately.

The 'Order on Croelt Rem-Mix's Motionfor Summaty Judgment provided to

the roc by Camon and DaVison behalf 01Croen Redi--Mixon 'November 22.

2010, is also inadequate in that it fails to addross either its own
acknowtedgment on behalf of Croell Redi-:-Mixthat an error in DEQAQDPermit

MD-9645exists or the specific arguments presented by Bush. 'Furthermore, it
fails to note specific points raised by the parties in the course of the November

t8~ 2OfO'Hearing regarding Croetf's'and the CEQ AQC's motions for summary'

Judgment

The decision of Council in this matter requires that arguments and

acknowfedgments presented 'by all parties be reflected in Council's decision

and that reasons for COuncil'sacceptance of and lor rejection of these

arguments be specificatly addressed in its Order for Summary Judgment

13) The decision of Council in favoUrof summary judgment requires that
neither CroeIIRedi-Mixnor DEQ AQDdisputes any material facts 'presented

in Bush Exhibits1 -33 for cfiscoveryandfor the Hearing for Summary
Judgmentinorderfor SummaryJudgement to be'a permissiblemeans of
setUement of this matter.

14) It is impossible to comment further on the Order resulting from the November

18,2010 hearing priorlD receiving EQCts Order for Summary Judgment

,containing Council's rationale and legal arguments for rejecting the arguments
,of.Bush in.I1is..r:natIeL

'.
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RELEVANT STATUTE ..RE FAfl.ING TO PROYID.E COUMCtL
MEMBERSWITH COVER PAGES TO EXHIBITS IN A TIMELY MANNER

Wyoming Rufes of CivJl Procedure
Rule 56.1 Summary Judgment

Required statement of materialfads upon any motionfor summary
judgment pursuant to Rule 56 of'the Rules of CivilProcedure~ in addition

to the .materials supporting the motion. there shaII.be annexed to the
motion a ~, shortand conCiSestatement Ofthe material facts as to
which the moy.jn.g.paI~ycontends there is no genuine issue to b&tried.

In addition to materials opposing a motion for summary JUdgInent,there

shall be annexed. a ~ale7 $hort and concise statement of material
faCts as to which it is contended that there exists a genuine issue to be
tried

Such statements shall inctudepinpoint citations to the specific portions

of the record and materials relied upon in support of the parties' position.

RELEVANT STATUTE. RE "ORDERONCROELL REDJ~MJX~S
MOTION FOR SUMMARY JUDGMENT" .FAILING TO PROVIDE
A.NY SPECIFIC INFORMATION WHATSOEVER RELATING TO

THESE PROCEEDINGS

.16-3-110
Wyoming Administrative Procedure' Act
r~ cases: finiI decision contents: ~
A final decisiOn or order adverseroa.pany In a co~"1ed case shall be.in
writingor dictated into the .reoord The final decision shall include

findings of fact and conclusions of Jawseparately stated. Ftndings of fact

if set forth in statuIOrylanguage. shaDbe accompanied by a concise and

explicitstatement of the underlyingfacts supportingthe findings. Parties
shall be notified either personally or by mail of any decision or order. A
copy or me deCiSiOnand order shall be delivered or mailed forthwith to

each party or to his attorney of record.
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CERTtFiCATE OF SERVICE'

t, Judith Bush, do hereby certifythat a true and correct copy of the foregoing

BUSH O&J£CTlOM TO NOTICE 01= PROPOSED' ORDER
PROVIDED BY CROELL REDt-MIX

TO THE .ENVIRONMENTAL QUALITY COUNCil; AND

OTHER OBJECTI'OMS TCONCERNS RELATING TO COUNCIL'S
DEOISION FOR SUMMARY ..JUDGMENTIN THIS UATTER

re EQCDocket 1~2803
AP-9645 I MD-9645

, ~ .2ii!.C1ID ..3/
was sarved by fax and by U.s. mail on DeeJ. 2010.

KImD.Cannon (# 5-14(1)
J. MarkStewart (# 5-4121)
Da1tis.andCannoo1.LP
40 Souttt Main-Street
P:O. Box 728
Sheridan, Wyoming 82801

fax
tel

307-672..8955
307 - 072 -7491

Nancy Vehr (#6-3341)
Sr. Aset. AttomGyGener.»; ana
Amanda Krout
Officeof AttomeyGeneral
123 State Capitol
Cheyenne, Wyoming 02002

fax
tel

307.. 777..3542
307 ~ 777- 7841

EnYirornnentat Quafity Council
Atm JimRuby,ExecutiveSecretary

KImwanng
122 w. 25th, ~ 8uikfing
Room 1714
Cheyenne, Wyoming 82002

fax
tel

307- 777-6134
307.. 777 - 7170

JudithiBUSh date
PO Rox 861

Sundance, Wyoming
8272,Q

tot 307 -290 - 2034
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~

BY FAX 307-777-6134 mailed copy LafoJlow

To: Environmental Quality Council
Attn: Jim Ruby, Exec See EQC

From JudRh Bush
PO Box 861
Sundance, WY 82729

tel 307-29().,2834

Re: EOC Docket No 10-2803
Creell Redi--M"IXAQD AP
November 18,2010 Motion Hearing for Summary Judgment

no. pages

November 16, 2010

1 including attachment

date:

Dear Mr. Ruby,

I am asking that Council allow me 20 minutes to present my arguments. The two
opposing parties WIlleach have 10 minutes to present reasons why this matter should
~ proceed to a hearing before the EQC. In fairness, , beJieve that I should be
allowed 20 minutes to counter these arguments andpresont my caoo-

yours

g' - A \~. l- (M~/ {h
Ju ith Bush

)
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Kim n. r'.aTlTlon(#5-1401)
J. Mark Stewart (#6-4121)
Da.vi.. &. Cannon.,. LLP
40 South MaiD. Street
p .0. Bo~ 728

Sheridan, Wyorofug 82801
Phone: 307/672-7491
Facsimile: 307/672-8955
ctIrmon@dtrllisrmdr.rumnn..l':f"Jm
mt11"'k@davisan<kanno7jfhl!)J.com

FIL,ED
NOV 2 2 20m

Jim Ruby, ~ecutive St:!cretary
EnvironmentalQualityCouncij

AttQrneys for Defendant
Croell RP..di-Mi:Jc J.T.C

nEPORE TI.IE ENVlltONMENTAL QUALITY COUNCIL
STATE OF WYOMING

In the Matter of the Appeal
a.o.dPetitiQllfo.rHearing of~ '
Croell Redi-Mix, DEQ AQD Permit
Application No. AP-9645
::rn.t"1DEQAQT>Pe1initNo. MD-9645
dated March 17>2010

)
)
)
)
)
)

Docket No. 10-2803

NOTICE OF PROPOSED ORDER

Croell Redi-Mix, by and through its attorneys Davis & Caunon, LLP, submits herewith its

proposed order granting Croell Redi-Mix~s Motion for Su:ro.w.aryJudgment.

DATED this 22nd day of November, 2010.

~~
/tim D. Cannon (Wy. Bar No. #5-1401)

~ J. MarkStewart('VIy.BarNo. 6--4121)
DAVIS & CANNON, LLP
40 South Main Street
P.O. Box 728

Sheridan.,Wyoming 82801
Phone: 307/672-7491
Facsitnile: 307/672-8955
cannon@davisandcannon.com
mark@davlsandc.umonchey.com
Attorneys for Petitioners

1
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BEFORE THE ENVIRONMENTAL QUALTIY COUNCIL
STATE OFWYOJY.aNG

In the Matter of the Appeal
and Petition for Hearing of: .

Croell Redi-:Mix,DEQ AQD Permit
Application No. AP-9645
and DEQ AQD Permit No. MD-9645
dated March 17, 2010

)
)
)
)
)
)

Docket No. 10-2803

"'

ORDER ON CROELL REDI~MIX'S MOTION FOR SUMMARY JUDGMENT

This matter came bt:[Q,l.e the Council on Cro<::ll Redi-Mix's Motion for Sl.1DJ.roillj'

Judgment filed on October 20,2010. A hearing on the Motion was held before the Council on

November 18, 2010 at approximately 10:15 a.m. in Laramie, Wyoming with Croell Redi-Mix

having been represented by its attorney, J. Mark Stewart, the DEQ/AQD having been represented

by its attorney NancyVehr, and with Judith Bush appearing on her own behalf via telephon~

with the permission of the Council.

This Council, having considered the Motion and the responses thereto, having reviewed

the file, having heard the oral argument of the Parties, and being otherwise fully advised and

infor:w.ed in the premises, hereby:

ORDBRS that Croell Redi-:Nfi e s Motion for Summary Judgment is GRANTED; and

The contested case hearing set for January 13 and/or 14th,2011 is.V ACATED

DONEthis - dayof ;>2010.

F. David Searle, Presiding Officer
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CERTIFICATE OF SERVICE

1, J, Mark Stewart, attorney for Croell Recti-Mix, Inc. in the above-eu:uLlt:d tiIllllll.ill.lbe.r.ed
cause, do hereby certify that on the 22nd day of November, 2010, I caused a true and correct copy
of the proposed Order On Croell Redi-Mix's Motion for Summary Judgr.nent to be served as
follows: .

2

F. David t)r1e, Presidjng Officer [] u.s. Mail

Environmental Quality Council [] Federal Express
Herschler Building [] Facsimile
122 West 25th Street [X] Hand-Delivered
Cheyenne, Wyoming 82002 [] Electronic Transmission

Nancy Vebr
I" 1 U.S. Maill J

Sr. Asst. Attorney General [] Federal Express
Wyoming Attorney General's. office [] Facsimile

123 Capitol Building [X] Hand-Delivered
Cheyenne, Wyoming 82002 l J blectronic Transmission

Amanda Kroul [] U.S. Mail
Office of Attorney General [] Federal Express
Wyoming Attorney Generals office (1 Facsimile
123 Capitol Building [X] Hand-Delivered
Cheyenne; Wyoming 82002 [] ElectrQnicTransmission

John COITa [] U.S. 1vfuil
Director DEQ [] Federal Express
Herschler Building [] Facsimile
122 West 25th Street, Roonl1711 [X] Hand-Delivered
Cheye:one,Wyoming 82002 [] Electronic Transmission

Steve Dietrich [] U.S. Mail
DEQ, Air Quality Administrator [] Federal Express
IIer.schlerDuilding [] Facsimile
122 West 25th Stree4 Room 1714 [X] Hand-Delivered
Cheyenne, Wyoming 82002 l J Electronic Transmission

Gi..naJohnson [] U.S. Mail
DnQ Air Quality Division [J Federal Exprc$$
Herschler Building [] Facsimile
122 West 25th Street:,Room 1714 lXJ Hand-Delivered
Cheyenne, Wyoming 82002 [] Electronic Transmission
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Jim Rnby
Environmental Quality Counsel
Executive S~Tt.:l11.ry
Herschler Building
122 West 25th Street, Room 1714
Cheyenne, Wyoming 8?OO1

Kim Waring
Sr. Off. Support Specialist
Environmental Quality Council
Herschler Building
122 West 25th Street, Room 1714
Cheyennr;,Wyoroing '82002

Judith Bush
P.O. Box 861
SundanCe,.Wyoming 82729

FAX No, 3072832998

r 1
[ ]
[ ]
[X]
[ ]

[ ]
( ]
l J
[ ]
[X]

LXj
[ ]
[ ]
[ ]
[ ]

U.S. Mail
Federal Express
Facsimile'
Hand-Delivered
Electronic' 1'ransmission

u.s. :Mail
Federal Express
Facsimile
Hand-Delivered
Electronic Transmission

U-S- Mail

Federal Express
Facsimile
I Iand-Delive.rcd
Electronic Transmission
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