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DEFENDANT’S MOTION TO STRIKE EXPERT DESIGNATION AND TESTIMONY

Croell Redi-Mix, LL.C, by and through its attorneys, Davis & Cannon, LLP, moves for an

Order striking the expert designation of Petitioner Judith Bush and striking the testimony of Dr.
James . Myers, DVM. As grounds for this Motion, Croell Redi-Mix states as follows:

1. Pursuant to Chapter 2, Section 14 of the Council’s Rule§ of Practice and Procedure

Applicable to Hearings in Contested Cases, the Wyoming Rules of Civil Procedure

apply to matters before the Council insofar as they may be applicable.



2. Wy. R. Civ. P. Rule 26(a)(2) is the applicable rule governing disclosure of expert
testimony and provides in part that such disclosures shall be made at the times and in
the sequence ordered by the tribunal, Wy. R. Civ. P Rule 26(2)(2)(C).

3. The Environmental Quality Council (Council) Ordered on August 3, 2010 that
Petitioner file her Designation of Experts and Expert Reports by September 7, 2010.

4, Wy. R, Civ. P. Rule 26(a)(2)(B) requires that a party disclose the following:

a. A written report prepared and signed by the witness containing a complete
statement of all opinions to be expressed and the basis and reasons therefor
and including the data or other information considered by the expert witness
in forming the opinions;

b. Any exhibits to be used as a summary of or support for the opinions;

¢. The qualifications of the witness including a list of all publications authored
by the witness within the last ten years;

d. The compensation to be paid for the study and festimony; and

e. A listing of any other cases in which the witness has testified as an expert at
trial or by deposition within the preceding four years.

5. Apart from disclosing the witness’ name, title and a vague description of the topic of
his testimony, Petitioner’s original designation fails to provide any of the information
required by the Rule. (Petitioner’s Notification to Parties of Expert Witness and
Expert Reports).

6. On September 30, 2010, more than three weeks after her designation deadline, this
Respondent received a letter signed by Petitioner’s listed expert along with copies of

articles which are not referenced in the expert’s letter. While the letter signed by the



expert establishes his opinion that “dust pneumonia” is “not truly a scientific term”
nor a “viable term,” this submission does not cure the primary deficiencies listed in
the previous paragraph. Specifically, there is still no explanation of the basis or
reasons for his opinion, nor a listing of the information considered by him, There are
no exhibits identified, no listing of the expert’s qualifications to testify on this
subject, no disclosure of his compensation, and no list of cases in which he has
testified as an expert.

7. Without the information required under Wy. R, Civ, P. 26(a)(2), Defendant cannot
provide a full and complete counter designation. Disclosure of the Petitioner’s expert
actual opinions and the bases therefor is absolutely necessary for Defendant’s expert
to provide a written report and a complete counter designation.

For the reasons stated herein, Defendant asks that the Council strike Petitioner’s “Notice

to Parties of Expert Witness and Expert Reports” and to prohibit James H. Myers from testifying
in these proceedings.
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