Departmen’t of Environmental Quality

To protect, conserve and enhance the quailty of Wyoming's
environment for the benefit of current and future generations.

Dave Freudenthal, Governor : Jolin Corra, Director

© May 28, 2009

Mr. Ron McMurry

Vice President

McMurry Ready Mix Company
PO BOX 2488

Casper, WY 82604

RE: Notice of Violation
Dear Mr. McMutry:

Enclosed is a Notice of Violation issued to McMurry Ready Mix Company for the failure to: 1)
apply at minimum, two (2) applications of chemical dust suppressant annually in violation of
condition 9 of permit CT-4284, 2) maintain and provide water records to the Division after August
2008 in violation of condition 10 of permit CT-4284 and 3) provide relocation notifications for
equipment now located in the WYUTE Pit in violation of Chapter 6, Section 2(v)(b)(ii) of the
Wyoming Air Quality Standards and Regulations.

As the Department and this Division consider the failure to comply with permit and regulatory
requirements to be a serious matter, I am considering recommending that the Department refer this
violation fo the State Aftorney General's office requesting a suit be filed in Distiict Court to recover
appropriate penalties. If you would like to discuss settlement of this Notice of Violation prior to
action on the referral by the Attorney General’s office, please contact Ms, Karen Godman, Air
%Il.lalllty Compliance Program Principal, at 307-777-8601 no later than ten (10) days after receipt of
this letter.

Should you have any queshons or comments regardmg this matter, please feel free to contact me or '
Ms. Karen Godman. _

Sincerely,

Administrator

Air Quality Division
cc: Bob Gill
* Chris Hanify
Nancy Vehr
Keith Guille ’
| | Boulder Residents
Exhibit 35
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BEFORE THE :
- DEPARTMENT OF ENVIRONMENTAZY. QUALITY
STATE O¥ WYOMING

IN THE MATTER OF THE NOTICE OF V}OLATION
ISSUED TO MCMURRY READY MIX COMPANY,
MRE. RON MCMURRY, S

VICE FPRESIDENT,

PO BOX 2488

CASPER, WYOMING 82602

DOCKET NO. 4503-09

St S St S S o

NOTICE OF VIOLATION
NOTICE IS BEREBY GIVEN THAT:

1. The Department of E11v1ronmenta1 Quahty, Dmsmn of Air Quality, has found McMurry
Ready Mix Company to be in violation of permit CT-4284 issued in accordance with W.S. 35-11-
. 801(a) of the Wyoming Environmental Quality Act and Chapter 6, Section 2 of the Wyoming Air
Quality Standards and Reg'l.llatlons in the operation of the WYUTE Pit loca’fed in Carbon Coumy,
‘Wyommg

2. W.S.35-11- 801(3) states, “In grantmg per[mts the dxrector may impose such condmons as
may be necessary to accomplish the purpose of this act which are not mcons1stcr1t with the existing
rules, regulat:ons and standards.” o

_ 3. Chapter 6 Section 2 of the Wyormng Air Quahty Standards and Regulatxons prescribes the
applicability and procedures for issuing: permlts to sources under Wyoming’s construction and

" modification perrmttmg program.

: 4. Perm]t CT~4284 was 1ssued to McMurry Ready sz Company May 22 2006. Condmon 9 -
states )

: “The hanl road extendmg from the pit to the frontage road off I-80 shall be treated with water
and/or chemical dust suppressants on a schedule sufficient to contro! fugitive dust from vehicular
traffic and wind erosion. At aminimum, two (2) applications of chemical duist suppressant shal] be
applied annvally in accordance with the manufachirér’s recommendations. The chemical dust
suppressant shall be maintained continuously fo the extent that it remains a viable control measurs,

" which may require additional applications. All unpaved poitions of haul roads shalfl recefve an initial
treatment of chenncal dust suppressant: prlor to any hauling actlvmes at the beginning of each -

" construction season.’

5. On Mach 6, 2009 the,Division'recei\{ed a -complaint regal'ding exccssive fugitive dust
emissions at the WYUTE Pit, located in Carbon County, Wyoming, Inresponse, Mr. Chris Hanify, -
District 2 Engineer, conducted an inspection on March 10, 2009, During the inspection and record
review, Mr. Hapify noted that records showed that only one (1) application of the dust suppressant,
Magncsmm Chloride (MgCly) for the year 2008 and was apphed n August 2008. This {s a violation
of condition 9 of perrmt CT-4284. .

6 Permit CT- 4284 was Jssued to McMurry Ready Mix Company May 22,2006. C0nd1tlon 10
states .

“McMurry Ready Mix Company shall mamtam a log book hstmg the dates, amount of dust
suppressant applied, areas treated, water usage and operating hours of the water truck. The fog shat!
be maintained on site for a per:od of at least five &) yeats and shall be made available to the-
Division upon request.” .

, 7. Om March 6, 2009 the Divisiori receivcd a complaint rcgarding excessivc fugitive dust
emissions at the WYUTE Pit, located in Carbon County, Wyoming, Inzesponse, Mr. Chris Hanify,

-~ District 2 Engineer, conducted an inspection on March 10, 2009. During the inspection and record

© review, Mr. Hanify noted no water records were ava.llablc aﬂe: August 2008. This is a violation of
condition 10° of permit CT-4284. .
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8. Chapter 6, Secﬁon 2(v}(b)(ii) of thelWybrning Air Quality Standards and RegulatiOns states:

pgr portable sources or fac111txes the Division may auﬂmnz.c the owner or operatm to utilize 2
self-issuance™ operating permit system for the new locations which are not new sources or
facitities... The Division shall provide to authorized owners.or operators of portable sources, forms .
upon which the self-issued permits are to be recorded. The owner or operator shall, at 2 minirum
provide, as appropriate the permit mumber previously issued to the portable source or facility, the
new location for which the permit is issued, the duration of operation at the new location, the
production rate at the new location and the producnon rate at the new location in addition to any .
other information that the Administrator may require. Such permit shall be executed and a copy .
prov1ded to the Air Quahty Division prier to operation at the new 1ocat1on '

9. . On March 6, 2009 the Division received a complamt regarding excessive fugitive dust
emissions at the WYUTE Pit, located in Carbon County, Wyoming. In response, Mr. Chris Hanify,
- District 2 Engineer, conducted an inspection on March 10, 2009. Dusing the inspection and record
review, Mr. Hanify observed air. separators at the WYUTE Pit that were not noted in any ‘relocate
_ permits. It was foung that injtial permitting of the air separators had been conducted, but McMurry
* had not been diligent in providing reiocation notifications for equipment now located in the WYUTE
{R’lt This is a violation of Chapter 6, Section 2(v)(b)(11) of the Wyomzng Air Quallty Standa.rds and
egulatlons

‘ 10. Said violations consist offallu.rc to: 1) apply at minimum, two (2) applications of chemical
dust suppressant annually in violation of condition 9 of permit CT-2284, 2)-maintain and provide
water records to the Division after August 2008 in violation of condition 1 of permit CT-4284 and

" 3) provide relocation notifications for equipment now located in the WYUTE Pit in violation of
. Chapter 6, Section 2(v)(b)(u) of the Wyon’ung Air Quality Standards and Regulaﬂons e

il Under W 8, 35-11-901(a), any person who vmlates any provision of Article 2 of [the
Environmental Quality Act] ... or any rule, fegulation, standard or permit adopted pursnant to thoge
provisions, or who violates any determination or order of the council pursuant to Article 2 of [the
Environmental Quality Act] ... is subject to a penalfy not to exceed ten thousand dollars ($10,000.00)
for each violation: for each day during which the violation contmues a temporary or perma.nent
In_]l.mcthn or both a penalty and an injunction. - .- ‘

12. This notice is being sent to you pur; suant to W S 35- 1 1-701((:) which requires that, in any
case of the failure to correct or remedy an alleged violation, the Director of the Department of
Environmental Quality shali canse a written notlce t0 be 1ssued and se.rved upon the person alleged to
be responsible. : ‘ : :

R Yl
DATED this 2

_dayof OW L2009,

Admlmstrator
Air Quality Division -

T V. Cora 4/
itector - ' -
Department of Bffvironmental Quality

Please direct all inqujfies to David A. Finley, Administrator, Division of Air Quality, Department of
Environmenta] Quality, Herschler Building, 2nd Floor, 122 W. 25tH Street, Cheyenne, Wyoming
82002. (T elephone 307/777-7393.) : ,




SETTLEMENT AGREEMENT

The Wyoming Department of Environmental Quality, Air quality Division
(“DEQ/AQD"™), Herschler building, 122 West 25 Street, Cheyenne, WY 82002,
and McMurry Ready Mix Company (“McMurry™), P.O. Box 2488, Casper,
Wryoming 82604 enter imto this Settlement Agreement (“Agreemeut”) to fully and
finally resolve without litigation the violatioms cited in DEQ/AQD Notice of
Violation Docket No. 4503-09 (“NOV™). The NOV alleges that McMurry failed
to apply at minimum, iwo (2) applications of chemical dust suppressant in
violation of condition 9 of permit CT-4284; failed to maintain and provide water
_ records to the DEQ/AQD after August 2008, in violation of condition 10 of permit
CT-4284; and failed to provide relocation notifications for equipment moved to
the WTUTE Pit in violation of Chapter 6, Section 2(b)(ii) of the WAQSR at the
WYUTE Pit located in Carbon County, Wyoming in violation of the Air Quality
Act ("Act”) and applicable Wyommg Air Quality Standards and Regulations
(“WAQSR”)

WYO. STAT, ANN.. § 35-11-901(a)(ii) (West 2008) authorizes Stlpulatcd
settlement, mcludmg payment of a penalty, in lien of litigation. To that end
McMun’y and the DEQ/AQD hereby supulate and agree as follows:

1. The DEQ/AQD is responsfble for enforcing the Act and WAQSR.

2. WYO. STAT. ANN. § 35-11-801(a) states: “In granting permits, the
director may impose such conditions as may be necessaty to accomplish the
purpose of this act which are not inconsistent with the existing rles, regulatlons
and standards.”

i Chapter 6, Section 2 of the WAQSR prescribes the applicability and
procedures for issuing permits to sources under DEQ/AQD’s construction and
modification penmttmg program.

4, Pernut CT-4284 was issued to McMurry on May 22, 2006,
Condition 9 states: “The haul road extending from the pit to the frontage road off
1-80 shall be treated with water and/or chemical dist suppressants on a schedule
sufficient to control fugitive dust from vehicular traffic and wind erosion. At a
minimum, two (2) applications -of chemical dust suppressant shall be applied
" annually in accordance with the manufacturer’s recommendations. The chemical
dust suppressant shall be maintained continuously to the extent that it remains a
viable control measure, which may require additional applications. All unpaved
" portions of haul roads shall receive an initial treatment of chemical dust
supprcssant pI‘lOI‘ to any hauhng actlvmes at the beginning- of each construction
season.”

. 5. On March 6, 2009 the DEQ/AQD received a complaint regarding
excessive fugitive dust emissions at the- WYUTE Pit, located in Carbon County,
Wyoming. The DEQ/AQD conducted an inspection on March 10, 2009 and
determined that McMurry only made one (1) application of the dust suppressant,
Magnesium Chioride for the vear 2008 instead of two (2) applications as requxred
by condition 9 of permit CT-42 84

' 6. McMurry s failure to comply with condition 9 of permit CT-4284 is
" aviolation of WYO. STAT. ANN. § 35-11-801 and WAQSR, Chapter 6, Section 2.

7. Condition 10 of permit CT-4284 states: “McMurry Ready Mix
Company shall maintain a log book listing the dates, amount of dust suppressant
applied, areas treated, water usage and operating hours of the water truck. The log

Settlement Agreemem between DEQ/AQD and McMurry Ready Mix Company
DEQ NOV # 4503.09
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shall be maintained on site for a perlod of at least five (5) years and shall be made
available to the Division upon request.”

8. On March 6, 2009 the DEQ/AQD recelved a complamt regardmg
excessive fugitive dust emissions at the WYUTE Pit, located in Carbon County,
Wyoming. The DEQ/AQD conducted an inspection: on March 10, 2009 and
determined that McMurry failed to keep and maintain a log book listing the dates,
amount of dust suppressant applied, areas treated, water usage and operating hours
of the water truck aﬁer August 2008 as reqmred by condition 10 of permit CT-
4284, . ,

-9 McMurry’s failure to comply with condition 10 of permit CT-4284
is a violation of WY0. STAT. ANN. § 35-11-801 and WAQSR, Chapter 6, Section

‘ 10.  Chapter 6, Sectlon 2(b)(11) of the WAQSR states: “For portable
sources or facilities, the Division may authorize the owner or operator to utilize a
“self issnatice” operating permit system for new locations which are not new
sonrces or facilities. For purposes of this paragraph, a new source or facility is a
source or facility for which operation or construction commenced after May 29,

1974, and for which a permit has not prevmusly been issued.

‘The Division shall provide to authorized -owners or operators of portable
sources, forms upon which the self-issued permits are to be recorded. The owner
or operator shall, at a minimum provide, as appropriate the permit number
previously-issued to the portable source or facility, the new location for which the
permit is issued, the duration of operation of the new location, the production rate
at the new location and the production at the new location in addition to any other
information that the Administrator may require. Such permit shall be executed and
a copy prowded to the Air Quality D1V151on prior to operatlon at the new
location.” - _

11, On March 6, 2009 the DEQ/AQD received a complaint regarding

. excessive fugitive dust emissions at the WYUTE Pit, located in Carbon County,

* Wyoming. The DEQ/AQD conducted an inspection on March 10, 2009 and

determined that air separators at the WYUTE Pit were not noted in any relocate

permits. The air separators were initially permitted with the DEQ/AQD, but

McMurry had not been diligent in prov1d1ng relocatxon notifications for equipment
moved to the WTUTE Pit.

12.  Failure to obtain a relocate permit prior to moving equipment is a '
* violation of Chapter 6, Section 2(b)(ii) of the WAQSR

. 13.  During 2008, McMurry applied two apphcatlons of dust suppressant
at its WYUTE Pit.

14. DEQ’/AQD and McMurry agree that the total stipulated settlement
_amount (“Total Settlement Amount™) to resolve the violations alleged in the NOV
. in-lieu of litigation under WvQ. STAT. ANN. § 35-11-901(a)(ii) is five thousand

seven hundred fifty dollars and no cents ($35,750.00) payable as follows:

A, McMurry agrees to pay the DEQ/AQD two thousand dollars
and no cents ($2,000.00) as a partial settlement amount (“Partial Settlement
Amount™). McMurry shall make full payment of the Partial Settlement
Amount by check made payable to the Wyoming Departiment of
Environmental Quality, Air Quality Division, within thirty (30) days afier

. McMurry has been notified by DEQ/AQD that the final signature has been

Settlement Agreement between DEQ/AQD and McMurry Ready Mix Company '
DEQ NOV # 4303-09
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affixed to the Agreement. McMurry shall mail the payment to Jolin S.
Burbridge, Senior Assistant Attomey General, 123 Capitol Building,
Cheyenne, WY 82002.

B. In lien of paying the three thousand seven hundred fifty dollar
and no’ cents ($3,750.00) balance remaining (“Settlement Balance
Amount”) ‘after payment of the Partial Setflement Amount, McMurry
agrees to complete the followmg Supplemental Environmental Project
(“SEP”) . .

i. . McMurry agrees to spend at least three thousand seven
hundred. fifty dollars and no cents ($3,750.00) (“SEP Expenditure
Amount™) to improve {through dirtwork) and apply dust suppressant
(magnesium -chloride) to the road -west of Sublette County’s
Bousman Pit, McMurry Ready Mix Company’s Eastfork Ranch Pit
and WYDOT Pit to suppress and control fugitive dust emissions.

. ii. McMun'y shall complete the SEP by no later
" November I, 2009 unless McMurry and the DEQ/AQD mutually
agree to an extepsion of timre. McMurry shall submit a SEP
Completion Report to the DEQ/AQD, Atin: Mr. Robert Gill, 122
West 25™ Street; Cheyenne, WY 82002 within thirty (30} days after
- the ‘completion of the SEP. The SEP Completion Report shall
describe the completed SEP, include itemized costs and receipts, and
. certify that the SEP.has been fully implemented pursuant to the
provisions of this Agreement. The DEQ/AQD and McMurry agree
that if McMurry does not complete the SEP by the SEP deadline,
then McMurty will pay -the DEQ/AQD the balance of the -full
Settlement Balance Amount ($3,750.00) by the SEP Completion
Report deadline. The DEQ/AQD and McMurry agree that if the
amount McMurry actually spends in performance of the SEP is less -
than the SEP Expenditure Amount, then McMurry will pay the
DEQ/AQD the balance of the three thousand seven hundred fifty
dollars and no cents {$3,750.00) not spent on the SEP by no later
. than thirty (30) days. afier subnnttmg the SEP Compietmn Report to
© the DEQ/AQD ' ‘

‘ iii. McMurry hereby certlﬁes that as of the date it signs

" this Agreetnent, McMurry is not required to perform or develop the

- SEP by any federal, state or local law or regulation; nor is McMurry
required to perform or develop tlie SEP pursuant to any other
agreement or relief in any other case. McMurry further certifies that

. it has not received and is not presently negotiating to receive credit
for the SEP in any other pending action.

15. MecMury, by entering into this Agreement, does not concede or
admit to any liability, and this Agreement constltutes no admission of fault or
nencompliance.

. 16, Tull comphance with the signed Agreement shall constitute full
satisfaction for all claims by the DEQ/AQD against McMurry based on the NOV
and, solely in reliance on the Agreement, the DEQ/AQD will refrain from taking
© further _enforcement action against McMurry for that particuiar violation.

17.  McMurry waives any statute of limitations which roay apply to an
enforcement action by the DEQ/AQD involving the specific matters described in
the NOV in the event that McMutry fails to fulfill its o’ohgations under this
Agreement, .

Seltlement Ag,reernent between DEQVAQD and McMur:y Ready Mix Company
DEQ NOV #4503-09
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, -18. This Agreement shall be admissible by either McMun'y or

DEQ/AQD (hennaﬂer McMurry and DEQ/AQD may be referred to individually
as “Party” and collectively as “Parties”) without objection by the otlier Party in
any action between these Parties relating to the violations alleged herein.

19.  Neither Party hereto shall have any claim against the other for
attorney’s fees or other. costs incirred with the allegations resolved hereby,
including costs incurred in the preparation of the Agreement. Each Party shall.
bear its own attorney fees and costs, if any, incurred through the date this
Agreement is signed by both Parties. Each Party assumes the risk of any liability
arising from its own conduct Nexther Party agrees o insure, defend or mdemmfy
the other, - :

20, Any changcs mOdlﬁCﬁthIlS Tevisions or amendments to this
Agreement which are mutually agreed upon by the Parties shall be incorporated by
written instrument, executed and signed by all Parties to this Agreement.

21, The consfzucﬁcih, interpretation and enforcement of this Agreement

. shall be governed by the laws of the State of Wyoming, The Courts of the State of
Wyoming shall have jurisdiction over this Agreement and the Parties, and the
+ venue shall be the First Judicial District, Laramie County, Wyoming.

22.  This Agreement, consisting of five (5) pages 'represerits the entire
and integrated agreemenmt between the Parties' and supersedes all prior
negotiations, rcpresentations and agreements, whether written or oral.

23, The. State of Wyommg and the DEQ/AQD do not waive sovereign
immunity by entering into this Agreement and specifically retain immunity and all
defenses available to them as sovereigns pursuant to WYO. STAT. ANN. § 1-39-
104(a) and all other state law.

24, The Partles do not intend to create in any other individual or entity =

- the statis of third party beneficiary, and this Agreement shall nof be constraed so

as to create such status. The rights, duties and obligations contained in the
Agreement shall operate only between. the Parties to this Agreement, and shall
inure solely to the benefit of the Parties to this Agreement. The Parties to this
- Agreement intend and expressly agree that only. Partiés signatory to this
Agreement shall have legal or equitable right to seek to enforce this Agreement, to
seek any remedy arising out of a Party’s performance or failure to perform any
term or condition of this Agreement, or to bring an action for the breach of this -
Agreement. ‘
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~25.  Each Party represents that they are authorized to enter into this
Agreement and agree to be bound hereby. This Agreement shall become binding
upon the Partles once executed by all Parties.

IN WITNESS THEREQF, the Parties, by their duly authorized .
Tepresentatives, have executed this Agreement on-the days and dates set out below,
and certify that they have read, understood, and agreed to the terms and conditions -
of this Agrecment o

'MCMURRY 'READ_YMIXl . _
By: ﬂ. '/Z‘; R _- ' /SN
: \Ave Pg;}ém.!-(// c - ' o D.ate :

- STATE OF WYOMING, DEPARTMENT OF ENVIRONMENTAL QUALITY:

By /‘)\(/’/M’C"\/ : W
David Flniey,‘AQD Administrafor 7 . Date

Corra DEQDlrector

APPRYAL AS TO FORM :

By: /// /Q e /1308
Jokin S. Burbridge  (/ _ o - Date =~
Senior Assistant Attorney General - ' .

Attorney for DEQ/AQD
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