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BEFORE THE
ENVIRONMENTAL QUALITY COUNCIL
STATE OF WYOMING

IN THE MATTER OF THE OBJECTIONS )
TO THE SMALL MINE PERMIT OF ) Docket No. 12-4802
CROELL REDI-MIX, INC., TFN 5 1/189 )

MOTION TO DISMISS SELECTED PARTIES

Croell Redi-Mix, Inc., [Croell] by and through its undersigned counsel, submits herewith
its Motion to Dismiss Selected Parties from the above captioned matter. As grounds therefore,

Croell states as follows:

I Facts and Posture of the Case
1. Pursuant to Wyo. STAT. § 35-11-406()), public notice of Croell’s application for a mining
permit in Johnson County, Wyoming (TFN 5 1/189) was published in the Buffalo
Bulietin, a newspaper of general circulation in the locality of the proposed mining site
once per week for four (4) weeks beginming on April 19, 2012,

2. Pursuant to Wyo. STAT. § 35-11-4006(k), letters objecting to the permit application were
submitted by Protestants Troy and Hanna Ehrmantraut, Jacob Gay, Fred Mathews, Steve
Whurthier, Dan Gay, Jerry Ruby, Latry Brannian & Family, Chuck & Jody Evitt, and
Cory Jensen.

3. By letters dated May 11, 2012, the Protestants were notified that the Environmental
Quality Council (EQC) considered the Protestants letters to be objections to the issuance
of the permit and informed the Protestants that the matter would be set for hearing before

the EQC as a contested case hearing.
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Pursuant to WYO. STAT. § 35-11-406(k) and with the stipulation of the Protestants, DEQ,
and Croell, the matter was set for hearing on July 12, 2012.

On June 18, 2012, the EQC issued its Notice of Hearing and Order providing notice to
the parties of the hearing date and location, and that a prehearing conference would be
held on June 22, 2012 at 3:00 via telephone conference. (Ex. A). The parties were
ordered to inform the EQC office of a direct telephone number by which they could be
reached for the prehearing conference and were informed that the purpose of the
prehearing was to identify witnesses and the substance of their testimony, to clarify both
the substantive and procedural issues, including identification of the statutory and
regulatory bases of the objections, to stipulate to uncontested facts, the marking and
identification of exhibits, and motions., Id. The Notice of Hearing and Order also
informed the parties that “Failure to appear at the prehearing conference may result in

dismissal from the case.” Id.

6. OnJune 18,2012 Cory Jensen withdrew his objection.

10.

11.

On June 22, 2012, the prehearing conference was held. DEQ, Croell, Ehrmantrauts
(through counsel), Jacob Gay and Fred Mathews were the only parties in attendance.

The parties agreed that issues considered at the hearing would be limited to those
encompassed by Wyo. STAT. § 35-11-406(m)(viii) (Ex. B, 6:15- 7:24).

Protestant Jacob Gay informed the parties at the prehearing conference that he would not
attend the hearing, that he would not present witnesses or testify on his own behalf, and
would not submit any exhibits. (Ex. B, 11:25—-12:10, 15:1 - 15:14).

Protestant Fred Mathews informed the parties at the prehearing that he would attend the
hearing by telephone, if available, and testify on his own behalf, but would not attend in
petson, and would not present any witnesses or exhibits. (Ex. B, 12:11 — 14:4).

On June 29, 2012, Ehrmantrauts withdrew their objection to issuance of the permit. (Ex.
o).



1I. Argument

The June 18, 2012 Notice of Hearing and Order informed all parties that failure to appear
at the June 22, 2012 prehearing conference may result in dismissal. This notice was provided to
all parties who submitted comments on the proposed permit. Pursuant to the General Rules of
Practice and Procedure of the Environmental Quality Council, Section 9(b), the Stipulated
Agreement for Final Hearing arising from the prehearing conference controls the hearing in the
matter. That Agreement limits the witnesses and exhibits to be presented at the hearing to those
identified by the parties in attendance at the prehearing conference. As Fred Mathews is the
Protestant who has indicated that he will present any evidence, it is appropriate to dismiss all
parties that failed to appear at the prehearing conference or to otherwise offer any evidence in

opposition to the Permit.

Pursuant to the Agreement and Section 9(b) of the Rules of Practice and Procedure,
Protestants Jacob Gay, Steve Wurthier, Dan Gay, Jerry Ruby, Larry Brannian & Family, Chuck
& Jody Evitt should be dismissed from the action. Additionally, because Protestants Cory
Jensen and Troy and Hanna Ehrmantraut have withdrawn their objections, they too should be

dismissed. A proposed order dismissing these Protestants is provided herewith.
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e
DATED this 3~ day of July, 2012.

J. Mark Stewart

Wryoming State Bar No.: 6-4121
Kim D. Cannon

Wyoming State Bar No.: 5-1401
Davis & Cannon, LLP
P.O.Box 43

422 W. 26" St,

Cheyenne, WY 82003
(307)634-3210

Fax (307)778-7118

Attorneys for Croell Redi-Mix




CERTIFICATE OF SERVICE
=)

oz L
The undersigned hereby certifies that on this g day of July, 2012, a true and correct
copy of the foregoing was sent by electronic mail to the following:

John Corra Kim Love
Director, DEQ kimlove(@sheridanmedia.com
John.corra@wyo.gov
Jacob Gay
Luke Esch iga H1eCWY.COom
Asst. Attorney General
luke.esch@wyo.gov
Fred Matthews
Nancy Nuttbrock 9lazy9ranch(@collinscom.net

Solid & Hazardous Waste Division
Naney.nutthrock@wvo.gov

Jake Brooks
Attorney at Law
jake(@lonabaugh.com

also by depositing the same in the United States mail addressed to:

Steve Wurthier Larry Brannian & Family
279 Shell Creek Road 455 Take Ridge Road
Buffalo, WY 82834 Buffalo, WY 82834
Dan Gay Chuck & Jody Evitt
48 Asher Lane 988 Rock Creek Rd.
Buffalo, WY 82834 Buffalo, WY 82834
Jerry Ruby Kim Love
31 Asher Lane P.O. Box 5086
Buffalo, WY 82834 Sheridan, WY 82801
s /____————————_
/j"./f/lark Stewart



BEFORE THE
ENVIRONMENTAL QUALITY COUNCIL

STATE OF WYOMING By T
IN THE MATTER OF THE OBJECTIONS ) - & D
TO THE SMALYL MINE PERMIT OF ) DocketNo.12-4802  JUN 7o P
CROKLL REDI-MIX, INC., TFN 5 1/189 ) £m A, Oz
nV/fOnm Xecun-
NOTICE OF HEARING AND ORDER ONtay ng}%,sgzretary
thejy

NOTICE IS HEREBY GIVEN THAT:

1. The Environmental Quality Council (the Council) will conduct a hearing on Thursday
July, 12, 2012 at the Herschler Building, Room 1699, 122 W 25™ St Cheyenne
Wyoming. The hearing will commence at 9:00 a.m. This hearing will be conducted as a
contested case hearing under the Wyoming Administrative Procedure Act. F. David
Seatle, a member of the Council will serve as Presiding Officer.

2. This hearing is held pursuant to Sections 35-11-101 through 35-11-1904, W.S. 2010, as
amended, regulations promulgated there under, and the Department of Environmental
Quality Rules of Practice and Procedure.

3. Croell Redi-Mix Inc., (Croell) applied for a small mining permit from the Department of
Environmental Quality (DEQ).

4. Croell and the DEQ contend the permit application is complete and should be granted,

5. The Protestants objected to Croell’s small mining permit. The particular statutes and
rules upon which the Protestants base their objections have not been specified at this
time.

6. This matter was scheduled in accordance with the time limitations set forth in Wyo. Stat.
§ 35-11-406(k). The schedule can only be adjusted at the request and the filing of a joint
stipulation and motion for continuance,

NOTICE IS FURTHER GIVEN THAT:

1. A prehearing conference in this matter will be conducted on Friday June 22, 2012 at 3:00
p-m. via telephone conference call. ‘The parties shall inform the EQC office of a direct telephone
number and if possible an email address where they can be reached for the prehearing on or
before 4:00 p.m. June 21, 2012. Failure to appear at the prehearing conference may result in
dismissal from this case.

2, The purpose of the prehearing conference is:

a. Identification of witnesses, their addresses, phone numbers, and the

EXHIBIT
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substance of their proposed testimony;

b. Clarification of the legal issues, both substantive and procedural, of all the
parties, including identification of the statutory provisions and regulations
that form the basis of the appeal;

c. Stipulation to uncontested facts;

d. Examination and marking of proposed exhibits and entering into
stipulations to the foundation and admissibility of the exhibits and
testimony; and

e. Moftions.

3. In accordance with the DEQ Rules of Practice and Procedure, Chapter 1, Section 6,
“Unless otherwise agreed to by the parties and consented to by the Council, all hearings,
including all testimony, shall be reported verbatim by a competent rveporter, The
compensation of such reporter shall be paid as required by law and as ordered by the
Council. The Council may direct any party or parties to assume the cost of the transeript.”
If the Parties do not file a waiver to this section, the DEQ should pay the costs of the
transcript.

ORDER
IT IS HEREBY ORDERED THAT:

L. All parties shall appear at the prehearing conference call on Friday June 22, 2012 at 3:00
p.m. via telephone conference call. The parties shall inform the EQC office of a direct
telephone number and if possible an email address where they can be reached for the
prehearing on or before 4:00 p.n. June 21, 2012, Failure fo appear at the prehearing
conference may result in dismissal from this case.

2. All parties shall appear on Thursday, July 12, 2012 to present evidence, Failure fo appear
at the hearing will result in dismissal from the case,

3. A court reporter will franscribe the hearing. The DEQ shall pay for the transcripts.
4, No continuances, concerning the prehearing conference, shall be granted unless a motion

showing good cause for the continuance is filed with the EQC no later than 12:00 noon
on June 21, 2012 and the Presiding Officer finds that good cause has been shown.

DATED this 18" day of June, 2012, ) (g
l;» - j w& .

F. David Searle, Presiding Officer
Environmental Quality Counoil%/.




CERTIFICATE OF SERVICE

I, Kim Waring, certify that at Cheyenne, Wyoming, on the 18th day of June, 2012, I served a
copy of the foregoing NOTICE OF HEARING AND ORDER by electronic mail to the

following:

John Corra
Director, DEQ

john.corra@wyo.gov

Luke Esch
Asst. Attorney General
luke.eschi@wyo.gov

Nancy Nuttbrock
Solid & Hazardous Waste Division
Nancy.nutthrockd@wyo.gov

Jake Brooks
Attorney at Law
jake(@lonabaugh.com

Kim Love
kimlove@sheridanimedia.com

Jacob Gay
jpay@pgmecwy.com

TFred Matthews
Olazy9ranchi@collinscom.net

also by depositing the same in the United States mail addressed to:

Steve Wuthier
279 Shell Creek Road
Buffalo, WY 82834

Dan Gay
48 Asher Lane
Buffalo, WY 82834

Jerry Ruby
31 Asher Lane
Buffalo, WY 82834

Larry Brannian & Family
445 Lake Ridge Rd.
Buffalo, WY 82834

Chuck & Jody Evitt
988 Rock Creek Rd.
Buffalo, WY 82834
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BEFORE THE ENVIRONMENTAL QUALITY COUNCIL
STATE OF WYOMING

IN THE MATTER ©OF THE OBJECTION
TO THE SMALL MINE PERMIT OF Docket No. 12-4802
CROELL REDI-MIX, INC., TFN 5 1/289

TRANSCRIPT OF TELEPHONIC PREHEARING
CONFERENCE PROCEEDINGS

PURSUANT TO NOTICE duly given tec all parties
in interest, this matter came on for prehearing conference
on the 22nd day of June, 2012, at the hour of
3:12 p.m., at the office of the Wyoming Environmental
Quality Council, Herschler Building, 122 West 25th Street,
Cheyenne, Wyoming, before Mr., Jim Ruby, FExecutive Director
to the Council, presiding.

Mr. John Knepper, Senior Assistant Attorney
General, and Mr. Joe Girardin, paralegal and technical

specialist, were also in attendance.

EXHIBIT
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APPEARANCES

For the DEQ:

For Croell Redi-Mix:

For the Ehrmentrauts:

Also Present:

MR. LUKE ESCH

Assistant Attorney General
ATTORNEY GENERAL'S OFFICE

2424 Pioneer Avenue, Second Floor
Cheyenne, Wyoming 82002

(By telephone)

MR. J. MARK STEWART
Attorney at Law

DAVIS & CANNON

422 West 26th Street
P.O. Box 43

Cheyenne, Wyoming 82003

MR. JACCB LEE BROCKS

Attorney at Law

LONABAUGH & RIGGS, LLP

50 FEast Loucks Street, Suite 110
P.0O. Drawer 5059

Sheridan, Wyoming 82801-5059

{By telephone)

M3. JULIE EWING
MR. JACOB GAY

MR. TFRED MATTHEWS
{By telephone)
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don't. We don't -- we're not immediately close relatives
anyway. Just so that everybody knows that.

I am not a decision maker, so it's not like T
would have a conflict anyway, but I do want to let people
know that there is a relationship there, it's so distant
that we don't -- we don't recognize it at this point in
time.

With that, I would like to take up the issue of
how best to proceed without the hearing officer present,

My suggestion is is that we go ahead and proceed. We
identify who the witnesses are going to be for the parties.
We identify what exhibits are going to be necessary. We
identify what the main -- or the lilssues are under 406(k)
that are going to be the subject of the hearing, and we
discuss the date and time of the hearing to make sure
everybody can work -- can make it work. And then basically
what we would do is create a stipulated agreement between
the parties that we could then submit to the presiding
officer and the Council to basically, you know, know

that —-- they would then know how exactly -- who the
witnesses are and the testimony.

If there is no objecticen to that, I'm going to go
through the roll call and get you to say yes, that's fine
with me or no, I object. Okay?

So Mr, Gay?
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MR. GAY: That's fine with me.

MR. RUBY: Okay. Mr. Brooks?

MR. BROOKS: That's fine with me.

MR. RUBY: Mr. Esch?

MR, ESCH: That's fine with the DEQ.

MR. RUBY: Mr. Stewart?

MR. STEWART: ©No objection.

MR. RUBY: Mxr. Matthews?

MR, MATTHEWS: That's fine.

MR. RUBY: BAnd I think that's all that
are —-- that 1is here.

Okay. So what I'm geing to do, then, 1is we're
going to go on the record in 12-4802, In Re: Croell
Redi~-Mix. Today is June 22, 2012. It is 3:16 p.m., and
this proceeding is being recorded by a court reporter, The
first thing let's do is let's go through 35-11-406(m}, I
guess 1t is, not K, and see which of the issues the
objectors have presented.

Based on my review of the -~ of the articles,
the - one of -- the only one that I saw that they were
raising was seven, which 1is the proposed operation
constitutes a public nuisance or endangers the public
health and safety.

Mr, -~ Mr. Gay, 1is there anything else, other

than that, that you believe the Council should be taking
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evidence on?

MR, GAY: I think that sums it up pretty
good, I guess.

MR. RUBY: Okay. Mr. Brooks?

MR. BRCOKS: Nothing else.

MR. RUBY: Mr. -- well -- Mr., Esch?

MR. ESCH: Well, we're not objecting to the
permit, so...

MR. RUBY: Right. ©No, but did you notice
anything in the pleadings that leads you to believe that
something else is at issue?

MR. ESCH: No. No. That's what I -- I
kind of understood public nuisance was kind of the main
issue for everyone.

MR. RUBY: Okay. Mr. Stewart?

MR, STEWART: Yeah, I agree. My review of
the objection letters appears that that's what people are
objecting to.

MR. RUBY; Mr. Matthews, is that your

belief?

MR. MATTHEWS: Yes,

MR. RUBY: Okay. Great. Then that's what
we'll consider to be the issue for -— for the parties for

the evidence and the witnesses to testify to,.

Luke, I'm geing te -- Mr. Esch, I'm going to
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would have would be photographs and videos taken by the
Ehrmentrauts.

MR. RUBY: Ckay. And if you would,
Mr. Brooks, would you identify those -- when you mark those
and identify those, would you just identify those as
Ehrmentraut 1, 2, 3, 4, et cetera?

MR. BROOKS: BAbsolutely.

MR. RUBY: Thank you.

And that's -- and that's pretty much everything
you anticipate is some number of photos and potential
videos, Mr. and Mrs. Ehrmentraut, and then a potential
possibility of an engineer.

MR. BRCOKS: Yeah, that's right.

MR. RUBY: Okay. And you can identify -—-
can you provide copies of the video and photos to the
parties by, say, the end of next week?

MR. BROOKS: Yeah. Sure. I'd be happy to

do that.

MR. RUBY: Ckay.

MR, STEWART: Would that be July 29 -- or
June 297

MR. RUBY: I hope it's not July 29. Yeah,
June 29%th.

MR. BROOKS: Okay.

MR. RUBY: Okay. Okay. BSo Mr. Gay -—-
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MR. GAY:

MR. RUBY:

Uh-huh.

-~ do you -- are you

anticipating calling any witnesses?

MR, GAY:

MR. RUBY:

No.,

Okay. Do you anticipate

testifying on your own behalf?

MR. GAY:

MR. RUBY:

No.

Okay. Do you anticipate

providing the Council with any exhibits?

MR. GAY:

MR. RUBY:

No.

Okay. Mr. Matthews?

MR. MATTHEWS: Yes,

MR. RUBY:

Do you anticipate calling any

witnesses to testify on your behalf?

MR, MATTHEWS: No.,

MR. RUBY:

yourself?

Do you anticipate testifying

MR. MATTHEWS: As I understand, the

hearing's going to be in Cheyenne?

MR. RUBY:

Yeah. Well, at this point in

12

time it will be. I'm going to take that up here in just a

minute.

MR. MATTHEWS: If it's in Cheyenne, that

would be impossible --

MR. RUBY:

Okay.
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MR. MATTHEWS: == 80 NOo,

MR. RUBY: Okay. Do you anticipate
submitting any evidence -- any exhibits or anything to the
Council?

MR. MATTHEWS: No.

MR. RUBY: Ckay. Let me -- let me ask you
it this way, then. If the ~- if the hearing was to be
cleser to Sheridan or cleoser to Buffalo, would that change
your answers to those guestions?

MR. MATTHEWS: Yes.

MR, RUBY: So if it was -- if, in fact, the
hearing was held in a closer proximity to you, would you be
calling witnesses?

MR. MATTHEWS: No.

MR. RUBY: Would you be testifying

yourself?

MR. MATTHEWS: Yes.

MR, RUBY:; Okay. If you could testify by
telephone, would you be -- would you want to do that, if

yvou couldn't make it?

MR. MATTHEWS: That would be fine.

MR. RUBY: Okay. So ~- so you -- you would
like to testify?

MR, MATTHEWS: Sure.

MR. RUBY:. . QOkay. So you understand that we
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can allow -- we can allow you to testify by phone,
understanding as a party that's going to limit you in your
ability to cross—-examine other parties, but you might want
to ~- but let me ask Mr. Brooks a guestion.

Mr. Brooks?

MR. BROOCKS: Yes.

MR. RUBY: Would Mr. Matthews -- would
you -— would you want to call Mr. Matthews as a witness?

MR. BROOKS: I don't think at this point in
time we're anticipating calling anyone else,

MR. RUBY: ©Okay. All right. Well, Mr. —-—

MR. BROOKS: We could, if that might make
things easier for Mr. Matthews, but I don't know that I
would guarantee that we'll be invelved in the process by
that point in time either, so..

MR. RUBY: Okay. Mr. Matthews, would you
please give me a phone number that you can be contacted at
on July 12th.

MR. MATTHEWS: Sure.

MR. RUBY: And you can either -- if yvou've
got that available now, I'll take it now. If you don't,
you can send it to me.

MR, MATTHEWS: It would be 684-5102,.

MR. RUBY: Okay. Thank you.

MR. MATTHEWS: Uh-huh.
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MR. RUBY: Mr. Gay, I want to come back to
you, having had that conversation with Mr. Matthews. If
you -- is the reason that vou sald no is because the
hearing may be in Cheyenne?

MR. GAY: That is the major -- yeah. The
way my job 1is, I never really know where I'll be at, but
that i1s a factor and reason, yes.

MR. RUBY: Okay. Mr. Gay, if we made it
possible for you to at least provide testimony by phone,
would you want to do that?

MR. GAY: You know, like I said, with my
job, a lot of times I am out of phone service, so I would
probably decline that, just because I'm not sure where I'1l1l
be at that time.

MR. RUBY: Okay. Okay. Thank you very
much.

MR. GAY: You bet,

MR. RUBY: Okay. BSo at this point in time,
I'm going to take up the guestion --

MR. STEWART: Ch.

MR. RUBY: Oh, yeah, Mr., 3Stewart.

MR. STEWART: My witnesses.

MR. KNEPPER: You missed Mark, yeah.

MR. RUBY: I kept iooking at you and --

yeah, Mr. Stewart. Because we had talked earlier, it went
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i

WITHDRAWAL OF TROY AND HANNA EHRMANTRAUT'S OBJECTION TQ
SMALL MINE PERMIT OF CROELYL REDI-MIX, INC.. TFN 5 1/189

Troy and I?Ianna Ehrmantraut, by and through their undersigned attorneys, hereby give
notice of their wit:hdrawal of all objections fo the small mine permit of Croell Redi-Mix, Inc,,
TEN 5 1/189, which is the subject of Docket No. 12-4802, before the Bnvironmental Quality
Council for the State of Wyoming, The Ehmantrauts have worked with the permit applicant to
resolve all concerns that they have with the mining permit, and; therefore, withdraw any and all
objections to the s'ame. |

DATED this 29" day of June, 2012.

-

LONABAUGH AND RIGGS, LLP

A L

Jacob L, Brooks, Atty, No.6-3972
. . "~ Attorney for Troy & Hanna Ehmantraut
: P. O. Drawer 5059
Sheridan, WY §2801
(307) 672-7444 Telephone
(307) 672-2230 Facsimile

C




CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the above instrument was served on the following,

Withdrawal of Objection to Small Mine Permif of Croell Redi-Mix, Ine,, Ten 5 1/189 by
Troy and Hanna Ehrmantraut by electronic mail to the following:

John Corra Kim Love

Director DEQ - Kimlove@sheridanmedia.com
John.corra@wyo gov.

Luke Hosk - Jacob Gay

Asst. Attorney General jgay(@emecwy.com

Nancy Nuttbrock : _. . Fred Matthews -

Solid & Hazardous Waste Division ' 9lazy9ranch@collinscom.net

7
e

Also by depositiné the same in‘the United Statés mail addressed to:

Steve Wuthier . . Larry Brannian & Family

279 Shell Creek Road A -445 Lake Ridge Road
Buffalo WY, 82834 - . o Buffalo, WY 82834
Dan Gay - Chuck & Jody Bvitt
48 Asher Lane , 988 Rock Creek Rd,
Buffalo, WY 82834 . Buffalo, WY 82834.
Jerry Ruby

14 AsherLane

Buffalo, WY.82834

T ES

' LONABAUGH & RIGGS, LLP




