
$2 LTX COAL CO?.PANY ' AL'PLICATS O?.j 1 
Fa:: z-?I$]z3iG P-z?d''T.IT, 1 COCXET NO. 151-76 

F I N D I N G S  Or FACT -- 

. ., . 1. The A~p l i c t33k ,  3m25: Coal  Cornpac;r, hcgan its . 

c ~ t j - o ~  as r e q u i r e d  by Tb?.S, 35-502.24 (q) aftcr receiving a l e E i -  .A- 

from khe Land Qzlali-Ly 3 i v i s i c n  on liov-?&er 17, 1975, c e r t i f y i n q  

2.  03 January 7, 1376, o5jzci-ions t o  LIZ z_nplica.kion r.7e;~e 

f i l e d  by Michael Elnore,  2i2z T l ~ . o r e  and ltary Elz-ore C l z r ! ~  arir2 

Gavis Oil C 0 3 n ? ~ y ,  

it!? CaunciX ordered thak a kear iag  Ee held  Jznuary 26, 1976 nc. 

7 ':: 30 5 .  in Cheyenne, ??yonir_g, and a pre;?earing con-Tzr?::~:.~ bf- - 

January 

9. .-:2 properlv - noticed to a l l  part ies .  Thz heariag was conducted 
> 

v;.< 2 h i n  the. 2 0  c?zy t ine  period r e ~ u i l r e d  by N.5 ,  35-502.24 [f) . A 

quorm of f;-ve council nenbzrs v:as presen t  a-k t h a  hearing, 

Y - i ~ ~ t y  dzvs - 1.7exe zv.zilaSle for  discovery by the 9zr"Lies. 

~rroteskot-s  f irst  file2 rrotior,s for discc.7e-c~ a d  c o ~ 2 i 1 1 u a ~ c e s  

Zanuary 20, 1976. Discovery was Eilcd Januzry 2 3 ,  1376, 

e? the hcarincj and 3rchearincj- - ccmferences, 211 z s 3 i b i t s  xecei*psd, 

",>e r . i . ~ i n g  pcm.it zs;)lic.~tj.o;! ir. q n ~ s t i ~ n ,  Z E ~  212 ~?..!a-ktcrz in t>c 

q e n c y  files on t h i s  n z t t e ~ .  The f i n d i n q s ,  conclu~ions, zcd 



5 ,  pub l i c a t i on  of N o t i c ?  of Crc h ~ z - i n 3  occurred cn 3axu-  

~ r y  19, 2 3 ,  and 26, 1 3 7 6 ,  in *,c.! G i l l e t t z  PIec~s Recorci, -- L A B  

r to t icc  was z150 p&Ij.s:?_ed J z n f i z r ~ i  25, 137.5, in t h e  CaSr=clr  

S t a r - T r i b u r r  v33ich is dis"L5ibuted in t ke  G i t I C c  t t2, r'?~oxinq - a l ~ c ~ a .  

6, E ~ t i c e  02' k3.2 a~plication was n o t  sent to T-:ary Elr;,3ze 

C l a r k ,  Thzre w a s  no ~ v i G e ~ c e  prescn2zd S12t Eizz-11 Elnore Clzr?; 

had a ~ ~ a l i d  l e g a l  estzte, s.:hich t.ioul.d be aEee"L6 by the gro~osad 

anera t ion .  

7. She ap?licatlon ccnkzined d z t e i l c d  mz2s r equf  red by 

35-502.24 (b) showing t h e  ni~ing 2nd reclzmtlorz process, T30,5z 

~ D S  desc~'lSed C-tc processes explicitly f o r  k%e first f e w  yezrs 

of opera t i on ,  - Further,  both t h e  xa9s an6 3 s  tes t lnony  of A ~ 2 l i -  

can t  V?itr,ec,s j.ndicztcd f3j.s de ta i l ed  yrocess . vould be xcpeztzd 

ezch ensuing mining y2z.r. (I?. 3 6 ,  41, 42, 50, 7 3 ,  75, 31) 

8. The a ~ ~ p l i c a k i o n  conta incd  d z t ~ i l ~ d  o lans  fo r  2hz 

divexsisn of surEacc water around nLRed area, Lhe control  of 

erosion and s i l t a t i o n  f r o m  r u ~ o f f  of S U T ~ ~ I C Z  w a t e r ,  These 

R: ~ ~ o C C ;  I.;iclude xerou t i n 3  L i t  t l e  RavihiZe Crec'ir with compleke 

h - ..-:s . -5.1: design, a hzads.;-lll ; ~ t  the v ; z s t  bou~dazy  ar,S s e t t l i n g  

d .  (2. (R-  108-1.14) Tcskimany of &w?licant W i t n e s s ,  

Richard, was t h a t  fihesc p lazs  rJere adequate to avoid exasion, 

siltztion. (It. 131, 3 3 2 ,  148) There is very l i t t l e  surEzcc w z t c r  

in  YE^ pernit area, IR. 147, 1 4 3 1  

. - 
9, In the a33licntLcn and tes-ki->z:i - at -the h e z r i n g  CPE 

A p p l i c m - t h s t a t e d  that z p r o x i m a  keZy 100,O 00  - 150,090 .r;allons F e r  

day 1.rc1ul.2 be producv? iil L'he nili n C ~ q  9735-~?:.:i 0;:. {I?, 1-13 1 Ti-:[: 

cr,timcltrcc! a;nounts nf ~ z t c r  T . I ~ * c ;  ~ A S C C ?  U T O ~ !  ;FL-C~V~OU.T cx~crisncc zt: 

t h  A -  e l  A ! c;outIl.~;zz t O F  C-=i-11~ k:t? I .  ~ : ~ z = T D  

s ia i lar  consi t ions  o::i-s tcd, (F. L4 0 1 



F-5  ells k j i t ? l i r !  th2 p e r m i t  zrea, ( I ? .  25, 1 0 1 )  T?lz Trotes",ar,t, 

ps,-rit area pres2nf l:~ locate2 in Sezkion 35 T, 51 N- R 7 2 0 .  

[2.,347) The prixary ~ r o d u c i n ~  l i f c  of thak well wzs esti~~~i?a"Lcd "Lo 

be five years, (E, 3 8 9 )  3ccoxdFng to t h e  n.in5ng plan ,  t h a t  por- 

t i o i ?  of the yermit zrez 5.70fiLd not he F . L L ~ L S ~  urr2il  2000, zp2roxi- 

na-tely 19 years sifter cx'-.zu=;",ion 0 5  thz  one existing ~ ~ e l . 1 .  %ere 

Y I ~ S  no indicaiicn 522k xaste 05 061 an6 gas or pollution of the- 

gronnd~:ater ~ ~ 1 u l 2  occEr ~ 5 t h  reference ta the ex i s t ing  well as z 

r?% 5srl-l of Ap2lican. t '  s oyeraticln, 

11. The ap9lication Z t c s t i z o n y  i n d i c a t e d  ssecif ic 

nroeedurcr; Q stabilizing iligilt.ralls dux tny  -E?i2 m i ~ , T a c ;  srocPss 

293 after com?letion 01 ths mine. (I?, 223)  These proczdures 

i n c l u d e  s o i l  s t u d i s 3  t o  6e terrnine l e n g t h  of t.srrac?-n5 azd ?ridtFL 

O Z  huzf zone. (2, 223, 2 3 6 )  

T h e r e  was Ra eviSencz t kak  problens a: later21 o r  

jaccn>~oport  - ~ ; ~ o u l d  occux. Previous  experience a t  t h e  C e l l e  

Jh.;,rr il,:i~?z w i t h  similar c o n d i t i o n s  has not i n d i c a t e d  problem, 

(2, "73) The ap9 l iczn t  5s conducting a d d i t i m a l  studics of the  

-":zgility of t he  soils and will updzke i t s  procedures according 

to t he  l a t e s t  data. (2. 233, 2 3 0 )  

12, L??d Q u z l i t v  X u l e s  and Regulztions, Ch. TI Section 2 

xecju-irc that higkwalls in the 5inz.l nit arca be r e d ~ c e d  to 

avzsaqe i n c l i n z t i c n  of n a b t ~ ~ r z 3 .  slopes in k5e inrr.eSiz",r r&ne 

area, The a p p l i c z t i o n  s t a t c s  t h a t  t h e  nzturzl sloges in 6:s area 

of t h e  pro2osed ?:ine rarrly cxceec? a 5 to 1 nlo~e. (I?. h n s ? n c ? i s  - - 1) 

;3, - I,?) r cc2z ;? .~ t ion  pay>, provided i n  t h e  q ? l i c n  t i o n ,  shgr,-s pro- 

rloscd slo,es of zrqroxiiriatoly 3 to 1 rat io.  (R, 32 )  The a p p l i -  

c z n t  d ld  n o t  cstz5lish on the  recor2 t h a t  rzturninq Z h c  rnj-ncd 



erza  .ko a st032 esua l  - to OK less t \an t ! ~  c:fzsay? nabere1  slo~zs 

lands, 

13, The reco-2 indica5ed *-a% there arz  numerous a s d l -  

to o3tzi.n pr ior  to tile opera.tion oZ various asgectr; of t h e  pro- 

cased mine. A t  t n e  cxcsen-k t ive  the evidence diZ n o t  izdicata 

t h a t  t h e  operat ion Y : ~ S  in violakior,  of Tede ra l  or stat=. IZPT or 

pol ic r r ,  - s 

The o p e r a t i o n  w i l l  not  

s ign i f i can tLy  a f f e c t  the grrounchrc?. ter s u ~ p l y  or, the. Protcsta:lkt s 

propzr ty  , The ; I  on Protzstant's proger t y  described as 2 

trcr-h, w3u3d in fact  be enkanc+C! by t h 2  cons.tsuction of Yqc 

I~zadcrs.ll, (R, 115) The Pxotes ta f i2 ' s  additional. tic11 loca%ecl, i z l  

::ucticn 29 kno:.,= 2s  VCE Rladkg Yzf 1 m a g  e s ~ z r L e n c c  so9.z sl?-+t 

d_ravdo;.~n, (2. 6 7 .  € 1  Expzriencc! at "Iie E e l l e  2-yr lT:iin+! j.s;$icatcs 

t5e drz~idovm w i l l  5-2 ~Lnirnzl ,  {R.  3-63) 

L 5 ,  There 2x2 V.I;O residences on "Le Protestant's nroper t y  

ari%acsnt to t h e  pe;n~_it area. ( R ,  3 3 5 )  

The- Protesta:-,ks h3ve proposed a suS2ivisj.on i n  clos? prox-- 

ii:: ty to the p e n b i t  area .  Ak t h i s  tine tine s u 3 d i v l s i o n  plzt has 

no.2 bee?. an,?proved. (I?. 3 2 3 )  

15. h e  zp~lication s t a t c s  t h a t  tk-e n i n ?  area \sill be 

Eenced, A11 fug i t i i r e  d u s t  cxea2ed by t ! !e  opera.tio? w i l l  hzve to 

be controlled p m s u a n t  to state z i x  q u a l i t y  skmdards .  

1 7 .  The L gual%t:r Division rc:quc:stcd a d C l t l o ~ z l  

j . ~ f  nrxak ion fro?. K1.e 1 ? ~ 7 _ i c ? n  - - t: r n l z  k i n 9  ~ " s i n l y  LD t z r  G i i - i . s i o i : ,  

s i l t e t i v e  znd erazicn c o ~ ~ t r o l  in BovzxSer, 1975. T l ~ c  a22licatio- 

vjas ar.enZcC a d  u ~ d z t c r l  ; r )ursuayt  to thcsc rcc~uss t s  aE the  L-lnd 

Q u a l i t l ~  ~ . i v i s i o n  S t a F Z  t.;itness , F:ogcr Shazfr'cr, t c s  t ? f i c d  kh2t 



this i ~ ~ c o l - ~ ~ ~ t i . o n  l~ac l  bepn r E C : ~ ~ ~ k ~ ~ l ,  and YI;I"L ?'re zddi k i o n ~  car- 

P r ~ e e s t a r ~ t ~  h7d n m _ ~ l f :  oncn;l-tcni-tv - .to cross exz,,lr?.in~ ! !  Sh;";eEzcr 

as. to h j s  con~vn ica t ions  vie5 t h z  zppl icznk .  2 ~ y  coc1"?.rr??cztions 

r~~cre  5 e . t r . i ~ ~ ~  kle Ap2lican-t: nnC "he scarf ar?:? t t ~ d c r  n o  c i r c ~ z -  

stznces involved thz ~ouncF1 ,  

I, . \pplicant pro2erJ.v - wnblFshed - notica of 5ks az2l ica t ion  

P fo r  mixing pernit ~ r i t h i n ,  15 3zys - of E'I~ rocz.i?t oz E i z  Laad 

Q u a l i k y  DDivisLon le t ter  cer t i fz . ing  t h a t  t h e  a p 2 l i c n t i o n  vrzs 

phys5cally c o r n ~ l z t e ,  as required Ch. V I I I ,  Sectio?- 2 of  t ~ e  

Lznd ~ u z l i t y  - Divisj .on Zcles and ~cgu la t t ons  6 W , S ,  

35-502.26 (el . 

2 ,  There was n3 evidence on t h e  record fro shov; Yr?;lt b!zr-y 

E l m o r e  Clark in E z c t  hzZ a valid l c l ~ a l  estate ~.:hich r n i ~ y t  he 

af f-ectetl by the propos~d operatian, Thers f  ore, ::?-~f Lcznt '  s 

notics wi:s not d e f c c k i v c  because 1,Eary E h o r c  C l a r k  ~ c z s  not 

personally served. 

3 ,  The C a s p e r  S t a s - T r i b u n e  i s  a nQws?a>er 0: senera1 

c i rcula t ion  in Lh_e Gil le t t e ,  l+I,t'orrtin~ zrra. P&lica t ion  once t;se 

J :  oS Januery 13, 1 9 7 5 ,  a n d  once a - e  wee?? of January 2 5 ,  1976, 

k-I -h  i rzer l ia te ly  p r io r  to k h ~  ?,2v - of the hear i i :~ ,  co;anlies wiL;r! 

L- tns rcquirem~nts of V J , S .  35-502 - 2 4  (f) arad savs su f  f i c l e n t  puSLic 

not ice  of t h e  t i m e  2nd purpose oZ thc heariiq. 

4 ,  In the absence OF my s t a t v t a r y  requircncnt  to t k e  

contrzr:?, it 2 s  ;~:ik!ln the discrctic~ :.of tI72 C O U I " I C ~ ~  to sellect 

the 1 . ~ ~ 2  t i o n  fow clor,duc t i n q  i? cop t~ s tcC! cc?!;~ 1 cn r z < . ~ i . : ~ ~  

peri:i "t. 

5, The t ~ i c n t v  dzy pcriact f r on  th.2 d r l t e  t ! ~ e  P ~ o t e s i n r s  

fileci t h e i r  ob j cc t ion r ,  u n t i l  t he  date of Eye hea r ing  a r n ~ l e  



.thr:e ko coaduc% o z  ;:t. l e n s  k in. i  !-.i.atc disco~c: rv .  - 

BV - i n . i t i z k i 3 c  r2iscovc'i-v on ~ricTa;?., Jmuc7.r~: 23, 1 3  7 5 ,  t h ree  

6' days bzfore  ,.n? fic?zipg on ~Condalr, J.zr.uayr 26 ,  1 5 7 5 ,  t h o  

Pro Les-Lai~ Cs fa i f  ec? ko E:<EZIC~SE duz d i l i ~ e ~ c e  by? tile t i rn~l_y _;uCer- 

L . .. . 
d r l n g  of clscavzr-,?, - The Counci l  af firr.:s .kke h e ~ r l r r g  off icer '  s 

3.cc i s iug  to deny 2 c o ~ t i n u a n c e  ?or Z-P pwposes of discavary, 

6 .  The ~~33lez~zr?, ta3.  - - nz te r ia l  eddrd to applice-tion 

the  co~murticat iozs ;.;it? the s ta f f  in nlost cases irnpro-red the 

. anpl5,cation an2 $2-csn cozilit ions to vhich t h z  cSj2ctors o'sjected,, 

L 1  There! is no ~ ~ i d e n c c !  E7a.t 3 substanZizl r i g h t  of a c  ?rote..;*,o,rs 

!..as p re jud i ce  or Eqzt K-c s~~~Ieman?atjon jrn?eS=d Yce a5 i l l t y  cf 

-?.-.he protes tors  to cant-zst t h e  a l i c a t i o n .  A t  n0 tire VTZS t h e r ~  

zny ex p z r t e  caK".~u~ictr"cion w l t 5  C:e ~ouncil, the dec i s ion-na?c ln~  

bodv. - 

7. The a_nsPicztion b r a s  coiil~lete a ~ d  c o ~ ~ 1 i c . d  \;it3 tke 

reqaircnrexts of the ~ n t ~ ~ x o ~ v e n t a ~ .   QUA?.^ k v  A c t ,  S ~ e c k Z i ~ z l I ~ ~ ,  - 

h .  cnose ite3ir.s oSjec-;ad to .were i n  conpliznce as foLlor;s: 

- .  , 
a, The ~ i ~ i n g  and reclans.tion p l z n s  ~ r o v i d z  s u z z ~ c l e n t  

2.ptai.l to 7-et  th-e s t z t ~ ~ t o r q r  xequlr rnents  by givj-ng e x 2 l i c i t  

02 m i n i n g  = c i  reclcmztiun zc t iv i t i es  for tfie.firs-E yezr 

a::d i. ..  her es-F-a3?ishi ncj t h n t  these procefiures v 7 i l l  be re?eatei! 

year by year an ~ ? ? ~ i f i c  acrt-eaf;e w i t h i n  t h e  pemi- t  arecz. Tke 

Council fur t lher  cor,clr??cs tha", any p e r n i t  issuzd sh;l,TT 52 condt- 

tioncd upon Eye c o n t i n u a l  u ~ G s t i n g  of the nin inq  and r e c l m a t i o n  

p l a n s  ir_ t he  a n n z l  r e p r t  r e c u i r ~ c ?  S>* Q?,S. 35-502.21: t.?kich s lml l .  

include c7.ztzil equ?:.t:c?lent to that provirlcd f o r  "2-e in l -kizL vcz.ts, 

F,, The f i ? l i c a n t l s  p3;ms f a r  d i v a r s i o n  o: s u r f z c * ~  x a t p r  

anE coz t r o l  of e r 0 s j . r ~ ~  znd 5 5 . 7  ta: ;a:: f u l f i l l  tl:;. rcc~!ire: $n-ks G Z  

7-1 b 
;.. S, 35-502.24 ( b )  (::v) , Furthc: r ,  tl.le Ayalicact ;??:cvi.Ec?d cl s ~a:t3- 

r e n t  as to t5e soxrce, r;.rzal.Lty z.nd q u a n t i t y  0: ~:-at~!r to b~ use:? 



3 .  The rzcore clclcs no2 i.nc!ica-kc "kak vias-Lc of oil 2nd 52s 

or g o l l u t i o n  of qrot~i-Cwatzr will occur as a r e s u l t  oE ~in!-aq 

o ~ s r a - t i o n .  The e x i s t i n g  tiell v ; i l l  not be 2 i s t u r b e d  Zuricg its 

pra6ucing l i f e  3 the de~e].o?i;tzfit a:? 3 t u r e  r.-3 .. - ll s is 

speculat$.ve. 'This c o ~ c l u s i o i l .  is macle v:iZl?clu-t P r < j a ~ i ~ e  to 

Protestat  Davis Oil C o a ~ a n _ v l s  assertisa segzrZing i t s  property 

rights in its oil a d  gas interests in my o t k ~ r  forum. Furkhzr ,  

D a v i s  O i l  Ccmpm-y  may q p r o a c h  t55.s Council i n  tke fu-turz should 

1 0 ,  The ?Lpplican-L's sxon~sed miss xi31 r -s t  threat-,a the 

lateral .  or suSjacent  support of the snrroznding pro2e r t y  in 

v5,01ation of a_;. s t a t e  or fedsra l  v As precaution, e e  

S-~pl ieznt  is con-tilkuirrg ;3.12nnLr,g .to zvoid any c'.l-???ort p r o b l ~ n s ,  

11, T ~ B  f i n a l  h i g h v a l l s  a d  f i ~ a L  p i t  x-eas OE "Lhe pro- 

wosed o2crat ion sbz l l  be reduced to z s l o n e  of 5 to 1 to c o n p r t  

with the averzge nattiral incli~ation in the  z r c a  and to coz12I.y 

- v i i t ; ?  t h e  E?nvironn~nt;zl Q u a l i t y  A c t  2nd ~a?rrd Cza1it.y 2nd 

Regula t ions ,  

? 2 ,  The E n v i r a n n e n t a l  Quzlitv Act dozs n o t  require  t i e  

1 to conply r . r i t 1 1  all sther s k ~ t z  s n 2  f e2s ra l  lc?:.rs at t h e  

tire of agp l i ca t ion  f o r  a mining p e r n i t .  l i c s i ~ x ~ ~ r ,  the m i n i n g  

pernit when i s s u e d  s h a l l  bc issuafl on t h e  condition t h a t  a par- 

* LLOZ - of the operakion a t t a i n  cornplLance with a l l  a?pliczL>le state 

an8 fcdcral  l a w  before that  r c s p e c t i u z  portion of the operation 

is cc~nenced. 

13. The ev<.dcnc~ indic:ctcs  t l ? ~ ? .  L' ,?n Protcst~nt's 

.- .- 
5;~au>.d;:ztar sur~plv  - - ~;il l  n o t  ha S I P ~ ~  t z n t i f i h l ; :  z r  ~ c c t c d  by t h e  pro- 

and  zone nzgat ive ,  it does rot aL7pcnx to v i o l a 2 3  cs is t icg stake 



4 The pro?osc?d o p r z t i o n  ?;ill, n o t  cons",itutc 2 ulre;lt 

to thc public health or saEetv nor docs it c o n s t i t v t e  2 ptrhllc 

n u i s a ~ c e ,  O n l y  t ~ r o  resizences liere located on Pro k c t a n k '  s prop- 

e r t y  and, t h e r e f o r e ,  t h e  o ~ e r a t i o n  v i l E  n o t  a f f e c t  a ~uSstantLz1 

~ u ~ n b e x  of people, if anv ,  to rn adverse deGr&e, 

Eased on t h e  Zorzyoiny f i n d i z g s  md co~clusions 

The R p p l i c a n t  P-~ax Coal ~orn?ar?y' s m p l i c a t i o n  for z pe rn i t  

-La . 'ne be g z a n t c d  sub jec t  to the foIlowLng condi-2ions: 

( 1  The z n n u ~ l  report sha l l  contain de-tztled H ~ E o ~ z i a z t i c n  

equivalent  to t h a t  ~ ros i ? . cd  i n  t h e  a p p l i c a t l o ~  f o r  the j n i t i z l  

yEers;  

( 2 )  A l l  f i n a l  higk.:alls  it a r ~ a s  s h a l l  be reZzce2 to 

:. 5 to Z slope; 

A 3 1  nortions of the mining operat ion s h a l l  con2ky 

~ 5 t h  all ; r , -~l iczble  - -. s take  cans fct5eral l z v r  p r i o r  20 +Jla cc;Dzence- 

~ e r : t  of t h a t  p o r t i o n  of t h e  o?eration, 

So orderez *his 1 ,  16 day of A p r i l ,  137G. 



I, Robert S. S u n C i r r  hereby - c e r t i f y  t h n t  on the ~ 3 %  d a y  of 

-, . April, 1376, X server". a true and corseek co2y of Sia F.i.~_c~ncs 05 

X'zct and Concltision of L by p lac ing the sa:%e in t:?e U n i t e d  

States  

rect ly 

n a i l ,  ~ o s t a g e  grcpaid at Chevenne, -. K:i'axin? 9 2 0 0 1  2nd cox- 

addressed to: 

Kx, David I3. Kennedv 
A t t o x n e ~ ~  at Law 
Rennedv & Eezly 
P, 0. Box 7 8 4  
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