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BEFORE THE WASTE AND WATER ADVISORY BOARD
DEPARTMENT OF ENVIRONMENTAL QUALITY F I L E D

STATE OF WYOMING JUL 30 2007

Terri A. Lorenzon, Director
Environmental Quality Coungil

TRANSCRIPT OF MEETING PROCEEDINGS

PURSUANT TO NOTICE duly given to all parties in
interest, this matter came on for meeting on the 14th day
of June, 2007, at the hour of 8:15 a.m., at the wWyoming
0il and Gas Conservation Commission Offices, 2211 King
Boulevard, Casper, Wyoming, before the Waste and Water
Advisory Board, Chairman Glenn Sugano presiding, with
Ms. Lorie Cahn, Mr. William Welles, Mr. Joe Olson, and

Ms. Marge Bedessem, Board Members.
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PROCEEDINGS
(Meeting Proceedings commenced
8:15 a.m., June 14, 2007.)

CHAIRMAN SUGANO: Good morning, ladies and
gentlemen. We will call the meeting to order. This is
the summer méating of the Water and Wasté Advisory Board.
We're holding the meeting here in Casper. Today we're
going to hear from the Solid and Hazardous Waste Division,
so we have with us Leroy Feusner and his staff.

First thing we will do is look at the proposed
new P2 rule and receive public comments on that.

Then we have grant requests that are coming in
for reimbursement of groundwater monitoring well. and
lastly on the agenda is an update on the prioritization
process and ranking of the orphan sites identifiéd here in
Wyoming. ' | :

Before we get started with our meeting we will .

make introductions. My name is Glenn Sugano. I represent

local government.

MS. CAHN: Lorie Cahn. I represent the

public at large. | ‘L
MR. WELLES: Bill Welles representing

agriculture.

MR. OLSON: Joe Olson representing

industry.

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

T X 0.8 0,08 e



[

(LA O Y

10
11
i2
13
14
15
16
17
18
18
20
21
22
23
24
25

MS. BEDESSEM: Marge Bedessem representing
the public at large.

CHAIRMAN SUGANO: Leroy, could you
introduce yourself and your staff.

MR. FEUSNER: Leroy Feusner, administrator
for the Solid and Hazardous Waste Division.

MS. MEREDITH: Vickie Meredith with the
Solid and Hazardoug Waste Division.

MR. ANDERSON: Carl Anderson with Solid
and Hazardous Waste Division.

MS. SMITH: Paige Smith with the Solid
Waste and Hazardous Division, and I'm with the Volunteer
Remediation Program.

MR. FEUSNER: We have some more people
here, but they've stepped out for a little bit.

CHAIRMAN SUGANO: Okay, thank you.

The -- I guess the first thing we should do is
approve the meeting minutes from our last meeting. Has
everyone had a chance to review those minutes from the
February 6th, 2007 meeting that was held in Lander, and if
80, could I have a motion?

MS. CAHN: I just got the minutes so mavbe
we could approve them at tomorrow's meeting and then I
will have a chance to review them.

CHAIRMAN SUGANGC: That's fine.
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Then we had a transcript from the water division
side. Have you seen the transcript?

MS. CAHN: I have not seen that.

CHAIRMAN SUGANO: All right. we will.

MS. MEREDITH: Excuse me. I don't know if
you need me here for the meeting. aAfter Lorie loocks at
the meeting minutes, since I prepared them, I guess I was
hoping that if there were changes or questions -- I wasn't
planning on spending the night and I doubt I can get a
room.

MS. CAHN: If you give me -- maybe on a
break this morning I will look at them.

CHAIRMAN SUGANO: Or otherwise we will
make some arrangements so that you can talk over the phone
or something and just defer our approval.

With that being done, let's just move.into the
first item on our agenda, and that would be the proposed
new rule from Chapter 1, the pollution prevention plan
reguirement,

Leroy.

MR. FEUSNER: Mr. Chairman, board members,
we have a couple of presentations we would like to make
today to the Board and with the goal of obtaining your-
authorization to advance into the next round of the

rulemaking process.
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The way I would like to see this administered is
I would like to have the presentations made by Carl
Anderson and Paige Smith first, and then we can receive
comments from the audience, both in written comments and
maybe some oral comments, and then finally had have some

iscussion of the comments received with further Q0 and A.

I think it is more important to have the
presentation about the concept of the rule first before we
get into the particulars about ¢ and A and the other
aspects.

Sco with that I would like to turn it over to
Carl Anderson here who will make the presentation on the
content of the proposed rule.

'MR. ANDERSON: Thank you, Leroy.

Mr. Chairman, Board members, we're bringing to
you today a rule on pollution prevention, and as part of
the Voluntary Remediation Program statute, in order for
sites to be considered eligible for participation in the
Voluntary Remediation Program, they must be implementing a
pollution prevention plan consistent with rules
promulgated under the Act. That's a specific citation
from our Environmental Quality Act.

The rule that we're bringing before you today
establishes P2 plan standards for who may ever want to

enter a facility into the Voluntary Remediation Program.
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I want to talk a little bit about the rule development
process.,

We did a stakeholder work group that was
composed of individuals from DEQ, the Environmental
Protection Agency consultants and folks from industry.

And that work group worked on the rule early on and
advanced it well into the rule development process. And
then over time DEQ internally has made some adjustments to
that rule based on comments and some internal discussions
that we have had.

What is pollution,preﬁention? There are two
main components to pollution prevention, and I want to
emphasize those components because I think it will come up
in your discussions as we talk about the rule in comments
and my further presentation.

The two components to pollution prevention are
activities or actions to reduce or eliminate the volume or
toxicity of contaminants, and those are contaminants that
are used or created, contaminants that enter a waste
stream or contaminants that may be digcharged to the
environment.

The second component to pollution prevention are
practices to prevent the accidental release or spillage of

contaminants.

What is a contaminant? A contaminant is defined
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in the Environmental Quality Act as any chemical,
material, substance or waste that is regulated under
federal, state or local law or regulation; is classified
as hazardous or toxic under federal, state or local law or
regulation; or where its exposure is regulated under
federal, state or local law or regulation.

So it is a pretty encompassing definition for
contaminant. Aand it includes, you know, materials or
substances that are to be used as part of processes, raw
materials, intermediates, byproducts and wastes.

The purpose of our peollution prevention rule is
to -- it defines facilities that are subject to pollution
prevention reguirements as a condition of eligibility for
participation in the Voluntary Remediation Program. It
defines an implementation framework relative to a number:
of dates, including the effective date of the statute, the
VRP statute, which was March 10th of 2000. Its time
frames are based on the effective date of the P2 rule, and

we anticipate that that effective date would be January 1

cf 2009.

And that date of January 1, 2009, we have pushed

that out to accommodate the rulemaking process as well as
the outreach activities that we're going to have to
conduct as part of this process because that outreach

activity 1s going to be very important and significant in
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terms of implementation of this rule.

Another time frame is the date when the
contaminant was released to the enviromment and the date
of application into the Voluntary Remediation Program.

The rule also defines P2 requirements for
written pollution prevention plans and it also defines
alternative minimum pollution prevention operating
standards.

As I mentioned in the previous slide, it defines
the applicability of pollution prevention to facilities
and the rule defines two types of facilities. There are
facilities where_a written P2 plan, a specific written P2
plan, would be required. These are -- include hazardous
waste, large quantity hazardous waste generators:
facilities that are required to have a spill prevention
countermeasures and contreol plan; they are required Qo
have a Department of Transportation emergency response
plan; or they're required to report toxic emissions under
the Toxic Release Inventory; a permitted or interim status
hazardous waste facility; or it is a tank site with a
release from a nonfuel tank source.

So if any one of these criteria apply, then that
facility is subject -- it is considered a Tier 1 facility
and is subject to a written P2 plan.

Other facilities, all of the other facilitiesg
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that don’'t fall into that universe, are subject to
alternative minimum P2 operating standards.

And as the rule was developed, the work group
recognized that there are facilities that have -- because
of the activities that they conduct, the scope of their
activities, the size of their activities, those facilities
have the ability or should have the ability to focus more
on the reduction and elimination component of pollution
prevention and have the prevention part of it as a
component as well,

The work group recognized that for other
facilities, for the smaller facilities, that the greater
expectation for those facilities would need to focus on
the prevention aspect. So there was a clear thought
process during development of the rule to distinguish
between facilities that can focus.on actually looking at
the processes and reducing and eliminating volume and
toxicity versus those facilities that probably would get
the most benefit from just looking at pollution
prevention, just prevention activities in general. I will
talk about that a little bit more.

In addition, the rule identifies facilities that
would be considered to meet pollution prevention
requirements: If the release from the facility is the

result of a transportation, air, rail or truck incident
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that was not caused by the owner/operator.

It also identifies facilities that manage small
quantity inventories of contaminants. And small gquantity
of contaminants is defined as less than 50 pounds or less
than 55 gallons of contaminants at the site at any one
time.

Sites where the owner/operator can demonstrate
that they're an innocent owner pursuant to the
Environmental Quality Act would meet the P2 reguirements.

And then thére are circumstances where a site
might have managed household wastes or household
guantities of used oil, and those sites or households or
whatever wouldn't be subject to P2 requirements.

I télked a little bit about the timing for
implementation, and I'm not going to belabor this chart.
It is taken from the rule, and it was meant to put into
tabular format a narrative in the rule describing the
relationship between when we have a release and when you
enter the program and when you have to be implémenting
your pollution prevention plan. But I will just run
through a couple lines.

For all sites that had a release before January
of 2009 and their application was submitted before January
cf 2009, they aren't regquired to have a meet P2 standardsl

For facilities, we identify them as Section 4 (a)
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facilities, those are the Tier 1 facilities. For example,
if one of those facilities had a contaminant release afrer
January Ist, 2009, and they made application into the
Voluntary Remediation Program after 2009, they would be
required to have P2 plan at the time of the release in
order for them to be eligible to participate in the
Voluntary Remediation Program.

And the same kind of logic pertains to those
facilities that are Tier 2 facilities. After January 1,
2009, if they have a release and they submit application
after Januvary of 2009, they would have to demonstrate that
they're in compliance with the minimum operating standards

at the time of the release.

The written P2 plan -- pollution prevention plan
requirements, a written P2 plan is required of those -- of
the Tier 1 facilities, and these are the facilities -- and

as we run through these requirements, you will see that
the focus on these requirements is on that reduction and
elimination in the volume and toxicity of contaminants.
And so that's the focus within the written P2 plan.

Just to run through the reguirements, the plan
would need to specify what facilities the plan applies to.
There needs to be a management commitment in the plan and
needs to identify who is responsible for writing, updating

and implementing the plan. There needs to be a
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description of the facility's activities, the products and
the processes and a discussion of the type and volume and

purpose of contaminants, their receipt, their storage and

their management.

Based on the processes/contaminants used at the
Tier 1 facilities, the facilities would evaluate how to
reduce or eliminate the volume and toxicity of
contaminants as well as evaluate the ability to or how
they can prevent releases.

Under the P2 plan the facility would evaluate
candidates for pollution prevention based on economic
feasibility and technical feasibility of implementing
those pollution prevention candidates. They would look at
any liability reductions they would have from their
pollution prevention activities and any regulatory
reductions.

In terms of liability reduction, for example, a
dry cleaner may go from a solvent-based cleaning process
to a water-based cleaning process. It may significantly
reduce their liability.

An example of regulatory reduction would be
using less or generating less waste and thereby you may go
from being a large guantity generator to a small quantity
generator of hazardous waste. And that's a fairly

significant reduction in regulatory reguirement.
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Based on the evaluations of the P2 candidates,
the facility would identify specific pollution prevention
activities and develop a schedule of milestones and goals
for implementation of those pollution prevention
candidates and would work on methods to increase D2
awareness and training within the workplace and document
the effectiveness of any of the poliution prevention
activities that were implemented.

There's a need to maintain the plan and evaluate
and modify the plan as necessary and look at the degree of
implementation of pollution prevention practices, guantify
the success of implementation of those pollution
prevention activities and modify the plan as necessary.

For the Tier 2 facilities, these are the other
facilities, in general the smaller facilities, the focus
for those facilities is on prevention of releases and so
the requirements for those facilities relate to good
housekeeping and preventative maintenance practices,
activities such as employ release and spill/leak
prevention activities, immediate cleaning up spills,
cleaning up -- making sure there are cleanup supplies and
materials available for responding to releases.

Preventative maintenance practices include
inspection and maintenance of equipment to rrevent

releases, maintain repair and service records, monitor
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those locations where you might expect to have potential
releases, and conduct corrosion prevention.

Additional pollution prevention operating
standards include segregation and storage practices such
as labeling containers, preventing hazardous waste from
solid waste being mixed and thereby creating a larger
volume of hazardous waste, storing compatibles together,
segregating solids, isolating liquids from solids and
storing in impermeable pads or berms.

In addition, employee involvement and training
to encourage P2 and encourage workers to identify or
recommend P2 actions; train workers on release prevention
and review any pollution prevention successes.

Wwith regard to the Tier 2 facilities and the
alternative P2 operating standards that apply to those
facilities, those aren't required to be kept in a specific
plan, but those records in terms of documentation of the
activities are reqguired to be kept by the facility
owner/operator and to be available for DEQ if DEQ would
like to inspect those standards.

So there's a difference between the Tier 1
facilities that have to have a specific written plan that
documents those things that I talked about relative to the
P2 plan requirements versus Tier 2 facilities that just

have to implement practices and document that they're
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That concludes my portion of the presentation.

I just wanted to summarize, you know, what's in the rule,
the purpose for the rule. 2and we recognize that thig is a
broad, encompassing rule in terms of the facilities and
industries that are going to be affected in Wyoming by
this rule.

It was clearly the intent of the legislature
that DEQ needs to focus on pollution prevention activities
and that's the reduction and elimination and the release
prevention as well. And that in order for sites to take
advantage of the Voluntary Remediation Program, the
benefits in the Voluntary Remediation Program which
include things like alternative cleanup standards for
soils and the issuance of specific liability assurances,
that there should be a link betwe@ﬁ, you know, cleaning up
releases and also pollution prevention in terms of
preventing future releases with the idea, somewhat
optimistically or altruistically, that we would be put out
of busiﬁeés because pecople wouldn't be releasing.

But it is a broad rule. It is going to affect a
ilot of industries. And we recognize that we have got a
significant outreach activity that we're going to have to
implement, not cnly before the effective date of the rule

but after because businesses will come and go in Wyoming
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and those businesses may want to take advantage of the
Veoluntary Remediation Program.

And we have been working on developing plans for
outreach, and Paige is going to talk about that.

MS. SMITH: Any questions on this before T
switch over to a different -- hold on while I get this
going.

Ag Carl said, we at DEQ realize that in order
for this to be successful and meet the intent of the
legislature, which is to try to minimize and prevent
future releases of contaminants into the enviromment, this
has to be an extremely thorough, detailed, well thought
out outreach program, and it also is going to have to be
directed at numerocus businesses in Wyoming.

-The list is probably thousands of particular
businesses long, and we do have access to those particular
names, addresses, and we will have to think about getting
something to each one of them. But we also realize that
you can't Jjust mail somebody something once because they
usually throw it in the trash, that we will have to find
multiple sets of media to be able to get to these
businesses to let them understand what the VRP is and what
you will need to do to be able to come into the VRD.

We have a twofold effort going. It will be more

VRP outreach so they understand that prégram, as well as
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the PZ aspect of it. This has to be a continuing effort.
This is not something that will stop January of 20098, or
whatever year date we have from the date that the rules
are approved by the governor. We want to have at ieast.a
yvear for people to understand what pollution prevention is
about and give us an opportunity to do the best outreach
we can in the meantime. But it is going to have to
continue after that. So the rest of my presentation gets
intc some of those -- the ways. of doing that.

So the first thing we have done is for the
mailing for this rulemaking we did include this list of
major trade groups in Wyoming received a copy of the rule
and cover memo that explained what it meant to them.

Now, I have to say, we didn't hear back from a
single one of them, so that tells YOu they don't read.
You know, people do not read that stuff, even in a big,
nice, brown envelope, you know, that we did not hear a
word. So it is obvious that that alone is not going to be
enough. But we at least -- hopefully somebody in each of
these offices went, "Huh, I will read that sometime," so
somebody may have it on their radar, but we're going to
have to continue to do much more multiple media ocutreach.

And the things we've thought of and have been
working on while this rule is in its creation, rulemaking

process, 1s creating generic examples of pollution
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prevention plans and alternative minimum pollution
prevention operating standards for people to have, vou
know, ‘@ resource for them to look at and see exactly what
it is we would be locking for. And not so much what we're
looking for as much as what they want to think about that
would help their particular business.

And the other thing we will be developing is
ocutreach materials with'récommended P2 operating standards
tailored to specific businesses; for example, dry
cleaners, automotive repair shbp,loil and gas exploration
production and farms and ranches. Farms and ranches also
deal with contaminants.

Stop me i1f you have questions.

In that outreach material we want to have real
life examples of things that they can do and how much
can -- money can be saved by doing that, because we all
know that for a business, anybody operating a business for
profit, the money to be saved is a huge incentive to doing
some of the pollution prevention activities so we want to

be able to focus on that as well.

Lorie, did you have a question?
MS. CAHN: I was wondering from the slide

before, what kind of time frame are you looking at for

s Cw e,

having outreach kind of training sessions available to

these people as well as the materials? What kind of time
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frame were you looking at? And I just mean in terms of
how much time between then and January lst, 2009 do you
anticipate? '

MS. SMITH: I'm anticipating that we're
going to be having it going as soon as we know we have a
rule going forward. We're in the process of creating
things now that we can have for that year to get the first
cut and try to do -- you know, as you will see, we have
other resources to use for this as well, and I'm sure
there will be more as we start looking into this further
and talking to different agencies. |

But the intent is that we're starting now
because the worst thing will be when somebody says, "I
didn't know I needed a plan." We don't want that to
happen. 8o it is going to have to be thorough and
detailed.

S0 besides real life examples, which I think
people understand what it is that it means to them,
worksheets for businesses to use as means of verifying
their own P2 practices and theilr alternative minimum
pollution prevention operating standards so they have
something they can have in-house that the manager usesg to
ensure that they’re getting on paper what sorts of
activities they want their emplovees to do and a way that

employees can understand what it is they're being expected

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

N T, 8 S

° RO



LA TR ¥ L R - VS B % R

10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25

20

to do.

Because a big part of pollution prevention is
expectation, and I think it is going to be incumbent on
managers of any facility to make it clear to their
employees what their expectations are and why -- and why
we want this done, because for some -- in some cases it
will be doing an extra step if it has -~ you know, if they
didn't normally segregate their materials, they will need
to start doing that.

But all of this, the bottom line is it will save
them money because if they have a release, the éosts of
cleaning up gasoline in soil and'digging up thousands of
cubic yards of material is expensive, very expensive, plus
you lose the amount of money for the product that you just
lost, thousands of gallons of diesel fuel spilled to the
ground. So it all comes down to profit.

And we have talked about utilizing direct mail,
press releases, paid advertising, articles in newsletters
being published in trade groups} newsletters and other
newsletters that come out of the State of Wyoming,
different government offices, radio ads and personal
presentations to political, economic anéd trade groups.

We also plan to coordinate with other state
agencies that routinely communicate with businesses in

Wyoming. Through their own mailings and on their web
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pages and other outreach that they may do, we want to
piggyback on that and explain to businesses what the VRP
is and what the pollution prevention plan is and what it
will take to come in the VRP.

Our first cut, and I'm sure there will be more,
is the Business Council, the Secretary of State's
office -- which every new business that comes into Wyoming
has to go through the Secretary of State's office. 8o
that will be our way to do a continuous outreach to new
businesses coming in Wyoming -- the Department of Revenue,
Department of Employment, and, as T said, there will be
others.

CHAIRMAN SUGANO: Paige, you will put it
on the DEQ web page also, right.
MS. SMITH: Absolutely. Absolutely,

And that segues into the next point is that we
plan to educate every DEQ employee not only on VRP,
because not all of them understand it at this point, but
have them be our spokespeople for pollution prevention
cutreach when they do their inspecticns, any of the
discussions they do with businesses in Wyoming.

Anc we already have two outreach staff that are
doing some pollution prevention, not necessarily in
relation to this rule because it basn't -- this is, you

know, our first cut at getting the rule out for
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rulemaking, but they have already been doing pollution
prevention activities, and we will also integrate their
activities into this as well.

The other thing that is going to be so important
is maintaining complete and permanent records of all of
the outreach activities done, who has been contacted, who
is that business and trade groups, et cetera, because we
feel like if someone says, "I didn't know," we would like
to say, "We mailed you this on this date. We mailed you
this on this date. We had this in your newsletter. Are
you a member of this trade organization?" and so that we
can try to minimize the *I didn't know."

So with that, that's the end of my presentation.
Any guestions on outreach?

MS. BEDESSEM: Can vyou give me a better
idea of what kind of work force you have to --

MS. CAHN: Can you speak into the
microphone? I can't hear you.

MS. BEDESSEM: Pailge, can you give me an
idea of what kind of work force you have to be able to
implement this outreach program? You mentioned that
you've got two people that already do P2 work and that
you're going to try to have people that are -- DEQ
personnel that are already doing inspections to be able to

transfer some of this knowledge.
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But what you're describing sounds really large.
And so can you tell me what, you know -- what your
resources are as far as personnel?
MS. SMITH: I will turn that over to Leroy
since he knows the staffing.
| MR. FEUSNER: Pollution prevention is new
to Wyoming in terms of a government program, I think, as
everybody understands. It has changed, but it has changed
in the right direction. To implement this is going to
take people to do the job. We're not going to be able to

get any more state employvees, at least at the present

time.

However, within Carl and Paige's area they will
not only use primarily Paige's expertise on developing
this, but that's why we want to include other parts of
government in this outreach program“ This is not just a
DEQ outreach. It is a multi-government agency outreach.

Now, veah, we’re going to have to have some
point of focus in the Department to do that, and that will
be in Carl's group, combined with the outreach program as
contained in the administrative branch of DEQ also. It is
going to be a workload, we recognize that. And we plan to
do what we think is necessary to get the word out.

So we don't have dedicated staff, per se, but it

will be incorporated into their existing work group.

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

ST

P

N R e

B g



s

MS. CAHN: Paige, is there going to be
some kind of sort of registration of -- I mean that's not
the right term -- but registration of the person who is
responsible for the P2 program so you contact a business,
and then you say, "Who is your P2 person?" and then
there's some recognition that there's been communication
back and forth from DEQ, between DEQ and that person.

MS. SMITH: I think there has to be. I
can't say exactly who that would be, necessarily, but I
think that there will definitely be a point 6f contact
because I think the only way this is going to work is to
have people talking to people and they need to know it is
not just some nameless face, click on here to e-mail to

DEQ. That's just not going to cut it. There has to be

human -~

MS. BEDESSEM: BAnd it seems also that it
would be important for there to be a central person at DEQ

to sort of maintain a database of who has been talked to,

who has been contacted, what information have you g
received, so that all of those -- you know, for example,
if someone is‘going out to do a mining inspection and they
hand out something or other, that there's a record of who

was talked to and what contacts were made so you're not

T A B 0

repeatedly contacting the same few people and missing

whole groups and so forth.

T e,
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So that seems a large thing to manage, but
that's important.

MS. SMITH: I agree, it is important
because you don't want to bombard people. If they get the
message, you don't want to keep coming back just to
irritate them. But you alsoc want to know who is giving
out information and where have they been so we have this
continuous record. No, I agree completely and it is a
huge job to do this right.

MS. BEDESSEM: Also, that will give you an
idea of how effective -- for example, if vou've trained a
number of people at DEQ and asked them to do this, they
will give you some feedback about whether that's actually
happening or not, whether people are femembering the P2
stuff or not remembering as they're leaving the facility.
So I would encourage you to look at how to develop that
database and document that work.

MS. SMITH: And we will have to rely on
those folks within DEQ to give us feedback on the kind of
reception they're getting from the businesses, operators
that they're talking to. And if that operator says,
"Well, I never plan to join the VRP," say, "Fine. You
don't have to do a P2 plan." It is oniy associated with
their_ever wanting to enter the VRP. If they understand

the VRP and don't see any reason why they would ever want
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it, they don't have to do a P2 plan. But we still have to
let them know that if you ever want to join, vou have to
have a plan.

So to me that's sort of a catch-22 that we're in
with the way it was written by the legislature is that we
have to cover the universe of businessés that may ever
want to come in, but only 10 percent of them may ever come
in and may ever do the plan. But I also think if you can
explain to people how it would save them money in the long
run, I think you will get people doing P2 plans that may
never enter the VRP, and the good thing would be betause
they never had a spill because they did P2.

MR. OLSON: Mr. Chairman, could I ask a-
question of Carl, please?

Carl, T guess just one overarching. Wwhen You
take a look at especially Section 6 of the proposed rule,
I guess in my mind the VRP has always had an intent to
bring people in. It was meant to be an inclusive program
and it was meant to be something that was based on
self-disclosure and the fact that, hey, we're going to
come to you, work together constructively to come up with
something.

And I get concerned when I see things that seem
to me like they may be a limiter on encouraging people to

be a part of that program. We all understand the need for
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pollution prevention and how important that is as a first
step, in other words, do everything we can reasonably to
prevent pollution up front. But I guess when I look at
Section 6, it seems very, very complicated, complex, a ton
of information that would be reguired.

And I guess one of the questions that I have is
you had mentioned that you worked with many different
folks trying to come up with the program. 2And I guess I'm
just kind of wondering if you could give me some feedback
on what you heard from industry when this was put together
and with the sections, especially with regard to
Section 6, because it seems like a lot of information --
evaluate each system, method, operating practice or other
activity for economic feasibility, technical feasibility,
reductions in liabilities -- that is a lot of information
that could be very ambiguous.

So did you receive feedback from industry on
that, Carl?

MR. ANDERSON: In the early rule
develcopment and work of the work group I wasn't directly
invelved in those meetings, but thbse -~ 1t was an open
stakeholder group and I mentioned there was DEQ, EPA,
consultants and industry representatives.

And my understanding was as the rule developed

there was general consensus in terms of at least that
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portion of the rule that has over time, with respect to
the Tier 1 and Tier 2 facilities ~- that there was a
recognition that certain facilities have the ability to
look at pollution prevention beyond just preventing
releases; that they're involved in industries activities;
the scale and scope of their activities are such that
they're large; they have the potential for releases; and
they have a staff that would be able to look at the
processes and activities that they conduct and do that
evaluation in terms of where can we reduce or eliminate
contaminants in the processes and activitieg that we
conduct.

I think there wasg, you know, consensus on the
work group that there was a need to distinguish between,
you know, that reduction and elimination componeﬁt of it
and just the prevention of releases component of it, and
that thé vast majority of facilities in terms of
numbers -- maybe not in terms of the volume of
contaminants or the potential for release, but in terms of
the number of facilities, thosé are going to be the Tiér 2
facilities and those facilities probably, because of the
scope of their activities and the ability to -- for
in-house expertise, those facilities should be subiject to
a specific P2 plan but should implement those operating

standards, those housekeeping standards just to look at
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and focus on the release prevention part of it.
So that's a long answer for a short question.

MR. OLSON: Thanks, Carl.

CHAIRMAN SUGANO: Joe, and I think we can
help answer your question, too, because I notice there was
a written comment in our packet that came from industry.
And this might be the time to just open it up for public
comments, and Bob Dundas, if he's here, can speak to
his -- he can speak to his comment. and anyone else from
the audience is welcome to make comment.

Before you speak, would you identify yourself
for our court reporter? Thank you.

MR. DUNDAS: Between Carl and Leroy,
between a rock and a hard place.

MR. ANDERSON: Right where we want you.
You get him high, I'1l1l get him low.

MR. DUNDAS: And I will be in Scotland
before you.

Good morning. I'm Bob Dundas. I'm the
environmental coordinator with Belle Fourche Pipeline.

Besides being the environmmental coordinator with
Belle Fourche Pipeline, I alsoc work for a variety of other
companies under the True organization that include
trucking companies, ranches, feedlots, couple other

pipelines, oil and gas exploration and production company,
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probably a couple others that I don't remember. So you
all have seen my comments on behalf of Belle Fourche
Pipeline. They were over there on the table.

MS. SMITH: Can I interrupt you just one
second? If it would be helpful to you, I have vour
comments electronically with the numbers in the margin.

Is there any reason you would want them projected while
you're discussing it? |

MR. DUNDAS: I don't care. I am just
going to discuss the high notes. I'm not going to read
them again. I don't think that that does any benefit. I
thought I would just kind of hit on the high notes of them
and we will go from there.

This is the third set of comments I have
actually produced regarding this rule. As this is the
first time in front of you all, every time it was proposed
to be heard in front of the water and waste advisory
board, I did have comments prepared. I think I submitted
them to Carl. We met once over the phone and discussed, I
think, round one of the comments, and then I had another
set in January ready, but then it was pulled off the
board, so those comments didn't reach you. So this is the
third time I've commented. So we obviously believe in the

rule.

We believe in P2. However, I'm not guite sure
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this is the right -- the right way to go about doing it I
guess is my ultimate comment. I would agree, this is very
far reaching. It is one of the few rules I can even think
of where a company is required to comply with the rule
before they ever meet it. It is kind of an interesting
concept. No other rule that I can think of, but that's
the way the act is written so that's just the way it will
have to be done.

I think this two-tier system is very
complicated, and it has got the potential for the
companies I work for to go back and forth, actually., You
could actually go from a Tier 1 to Tier 2 or Tier 2 back
to a Tier 1 depending on the dynamics of vour business.

As you grow or as you downsize, whatever the case may be,
or just change focus in operations, you could actually go
back and forth.

It is also possible, I believe, that very small
facilities would have to comply with the Tier 1
requirements. For instance, if you have a 1320-gallon
gasoline tank that would be subiect to SPCC, yvou would
automatically become a Tier 1 facility. And so a small
farm and ranch operation would have to comply with the, as
previously mentioned, the complex Tier 1 requirements --
and I think that's guite a burden -- whereas you coul

have a fairly large facility that doesn't have some of

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

T R

i

T,



S " T - L T S N 7Y R % S

e R o B o N T e T T St T WS
AT LS R = R Vo - R B N T S U T P

32

these other reguirements that would actually be a Tier 2
facility. So I think there's some inequities there.

While a majority of facilities may be subiject to
Tier 2, I think the Tier 1 requirements are very complex,
very far reaching, and will be difficult to do and very
expensive to go through the process, especially for
companies that don't have staff that are trained in P2 and
it hasn't been one of their focused activities.

Another comment that I had was I'm concerned
that there is no prereview of your plan. So a company-may
actually go through the effort of putting together what
they think is a pretty fine P2 plan and 18 years down the

road submit an application, now they need to go into the

VRP and the plan is reviewed and for whatever reason it is -

deemed ineffective or it doesn't comply with the
requirements. I'm not quite sure what happens then.

If you as an operator -- as an owner/operator
has made a good faith effort to put together a plan but
either you missed an item or vou didn't adeguately address
it in the DEQ eyes, are you then subject -- are you denied
access into the program? Do you have to go through the
corrective action process some other way? That'é a
concern I have.

Even though I know there is not a policy of the

DEQ to second-guess you, but you never know for sure how
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your plan is going to be received until it is submitted.
So you may be going down the road thinking everything is
hunky-dory and then all of a sudden you get a response
back saying no, because you didn't do this or you didn't
do this effectivel?, you will be denied access. One of my
concerns.

I am really glad to see that they are targeting
P2 outreach. I think it is incredibly important. I think
just by the fact that I'm the only one that made comments
on this rule shows how ineffective even the outreach they
have done so far has been. 2and if this is going to
succeed, it is going to take a heck of an effort. 2and I'm
glad to see that going.forward.

The innocent landowner issue kind of concerns
me. We have miles and miles of pipeline out there and
every year operators, third parties forget to do their
one-call locates. They dig into our line. They make a
big mess. Hopefully they have the financial resources to
clean up their mess. It had nothing to do with us. We
had cur pipelines properly located, they have been
properly identified, but they popped our line. They make
a big mess. In one instance they filled a landowner's
basement that was being built. It was a big crude oil
swimming pocl.

The way the rule is written, if we didn't have a
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P2 plan in place, even though we had absolutely nothing to
do with that accident, we would be denied access into the
VRP because we didn't have a plan in place even though the
release was not a function of our activities.

Somehow I think that issue should be looked at.
I think the innocent landowner can go a little farther
than it is defined in the regulation right now.

This is a very broad-reaching rule. It is going
to affect every business. I think it needs to be made
clear to businesses that if you don't follow the P2 plan,
what the ramifications are. There aren't a lot of options
out there for cleanup other than the VRP, other than going
through the administrative order on consent which is not a
pleasant thing to go through either, |

So I think people need to understand what their
decisions are doing and what the ramifications of not
following the P2 regquirements are.

I just -- I have just a couple questions based
on Carl's presentation. I just wanted to clarify. When
you said one of the criteria for Tier 1s, Carl, is if you
have a tank site that is a nonfuel tank source. Those are
just tanks that are subject to the water guality's tank
program, right?

MR. ANDERSON: That's correct.

MR. DUNDAS: Those are not EMT tanks or
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crude oil break-out tanks.

MR. ANDERSON: Yeah, those would be tanks
subject to the crude oil tank storage program. |

MR. DUNDAS: I have a concern., From an
oil and gas standpoint, there's very little we can do to
remove or eliminate toxicity. We can do a lot to
eliminate or reduce the potential for releases. 1 have no
problem with that. And we certainly believe in that
because every drop of o0il that's spilled on the ground is
a drop of oil that we can't put down the pipeline and
that's money in the bank.

So I have a problem with the focus on
elimination or reducing toxicity when primarily all.we‘re
talking about is either crude oil going down the line.  If
we reduce our levels, we're reducing our throughputs and
that affects a lot of lines. So somehow I think that
needs to be considered.

and at a general fuel tank facility, again, a
little farming operation, a little ranch operation, the
only thing we have out there that we are talking about is
gascline or diesel fuel. There's very little you can do
to eliminate or reduce the toxicity, but you've still got
te go through this whole process to review it and make
sure you've got all of your ducks in a row.

I think we need to focus more on the elimination
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of the releases rather than the reduction in those cases.
And thére needs to be some sort of means for recognizing
that all facilities are not built the same. We're not all
refineries.

Prevention is our greatest ally, in my opinion,
and we certainly believe in that. We institute a lot of
processes and we do a lot of work to minimize releases,
and I don't think the rule recognizes all of the work that
industry is already doing.

I would suggest as part of your outreach it
would be incredibly useful to have a list of consultants
that are qualified -- and I know you all are -- that are
gqualified or able to provide technical assistance to
industry -- so that if we need some help or the small mom
and pops need some help with their -- either getting their
facility audited or plans developed, they would know who
to contact.

I would really like to see more of this be
focused just towards a general operating standard, get rid
of the two-tier system. I think you could simplify this
incredibly by simply focusing on operating standards and
you do these 12 things or these 10 steps.

And the legislator -- the legislature did not
specify what the P2 rule has to be, it is just that vyou

ali have to have one. So I think you have great
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flexibility in determining the ultimate content of this
plan. And I think right now it is way more complex than
it needs tc be. And while it is important to have a
meaningful rule, we need to have one that's useful, user
friendly and equal to all.

And I guess my last comment is I don't believe
that the working group that started on this process has
ever provided comments specific to this final rule, this
latest draft, havé they? And it might be useful to get
their input to see if -- to see how they feel about it. I
know they starte& working on it, but I don't know that
they stayed with it all the way to this point. 2and it
might be useful to get the P2 working group's comments on
this rule before it goes any furthérJ |

I think that's pretty much what I have at this
point in time.

CHATRMAN SUGANO: Thank you, Bob.

MR. DUNDAS: Any questions?

MR. OLSON: Could I ask a question?® This
would probably be both directed at Carl and Bob, possibly,
but, you know, when you look at -- when vou loock at
Section 6 of the rule, I think you can go through some of
that and you can identify those things that vou think are
very reasonable, very definable, very measurable, isn't

subject to broad interpretation. I mean, there are parts
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of it -~ you know, identifying your contaminants, wvolumes,
what you have, what your facility 1is like, those kinds of
things, and then release prevention, that's something you
can identify and it is something that's very well
understood, I think, by most operators.

But then there are other portions of it such as
reduce or eliminate toxicity, and Section 7, evaluating
the system for economic feasibility, technical
feasibility. And my concern would be this: We get a
spill and éomeone comes into the Department with an
application for a VRP and they have a P2 plan. Those are
the parts of it I think where it is going to be now we're
going to go back and forth on, well, is the work that was
done adéquate or not adequate, because those are subject
to real, real broad interpretation, you know, what is
economically feasible, what is technically feasible. It
is going to be site specific. But when vou take those
portions of Section 6 like (a) (vii), you're going to end
up with that type of a rub a lot of the time, I think.

So I guess I would like to see this thing maybe
go back to that group and maybe let's identify the parts
of it that are readily definable and measurable and then
work on defining the other portions cof it more clearly.
Is that something that folks think could be done?

MR. ANDERSON: Well, I wanted to mention
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before I respond teo Joe's gquestion that we have developed
some responses to the comments that we received from Belle
Fourche Pipeline and we can respond to those directly at
the approériate time.

And one of the comments was related to, You
know, our review of pcllution prevention plans and our
determination it is not adequate, and therefore, you're
not eligible for participation in the voluntary
Remediation Program. We agree that was a good comment.
The statute, our,statament of basis and the rule doesn't
specifically address that.

But we had never anticipated that we would
review pollution prevention plans as part of eligibility.
We view that portion of it as being voluntary. There's a
requirement that you have a P2 plan, and what we're |
envisioning is that as part of the a@plication there would
be a certification line in the application that would say,
"We have a pollution prevention plan consistent with the
requirements of" dah, dah, dah, the rule, and that would
just be signed by, you know, the appropriate responsible
party.

So we don't anticipate that we're going to
review plans or have people submit their documentation for
minimum operating standards. We might have inspectors ask

toc lock at those pollution prevention plans, but we're
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not -- that is not a threshold. We don't anticipate that
that's a threshold for us. B2and we believe that, you know,
given the diversity of industries in Wyoming that there's
going to be a need, you know, to customize those plans.

So for a pipeline facility, for a company like
True companies, you know, it will be developed on what
makes sense in terms of the activities and operations that
they're involved in. We're not going to second -- we're
not going to second-guess that, I don't believe.

So whatever makes sense in terms of those
operations, if you have an operation where reduction and
elimination of the toxicity and volume of contaminants
just doesn't make sense, you've done all that you can do
or there's no way that you can implement that component,
well, you can customize your P2 plan to focus on the
release prevention aspect of it.

But there are other industries in Wyoming that T
think can benefit from that analysis of process and look
at ways to eliminate and reduce. Coastal Chem, for
example, they may have processes in Chevenne, they may
have processes that could benefit from using different
input chemicals or ways to manage waste streams.

It really is a customization thing and the idea
is not to cram this stuff down people's throats. The idea

was just to get them to think about, you know, what it is
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that they can do to prevent the amount or reduce or
eliminate the amount of stuff that they generate and
manage and to prevent releases.

So it is -- we recognize that it needs to be
customized and there's flexibility in how people go about
developing their P2 plans or meeting the minimum
alternative operating. standards. So we really -- like I
said, we don't intend to review P2 plans as part of an
eligibility determination.

CHATRMAN SUGANO: So, Carl, what I'm
hearing is you will accept a good-faith effort, and
probably have a certification line on the plan somewhere,
if the person says he's done it to the best of his
ability.

MR. ANDERSON: ?eah.“'We haven't worked up
specific wording on that, but it would be along those
lines that if they certify that they have -- are aware of,
you know, the requirements and have develcped a P2 plan in
accordance.

It just -- we just want to make sure that
there's a -- that there is a good-faith effort, that it is
not just a hollow exercise to look at pollution
prevention.

CHAIRMAN SUGANC: Do you have anything

else, Bob?

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

T A T ., - 2

A T o 3 R, 1, 8,



o “ A T ¥ S N F SR X S

[T
o W

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

42

MR. DUNDAS: I guess my concern is
whenever we certify, I don't certify prevention plans, my
management certifies it, so we like to have a pretty good
understanding of what we're certifying for. It is awfully
scary for me to certify something because with
certification comes the what if. If it is found you've
certified something and it is not adequate is there an
enforcement component for failing to or to falsely
certify?

I also just had one little -- as part of one of
our conversations we had I threw out a hypothetical kind
of regarding this issue. I said what if a pipeline
company decided that their corrosion protection program
was going to be to make sure everything stayed well
painted. You know, paint is one of the ways of keeping
rust away and theoretically should help to minimize
corrosion. And almost before I cculd finish the DEQ staff
said, "Well, that wouldn't be sufficient." &o without
even, you know -- there was second-guessing, and
second-guessing is one of those things that we all do.

And that is just an example of how one operator
could think what they're doing is fine, but when it is
reviewed at a later date by DEQ staff, they might
disagree. And then you get into, as Joe was saying, that

negotiation of, ockay, this is inadequate, then what do we
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do about it, you know. And there's hundreds, probably, of
examples of how this could go.

There's some things that are cut and dried. We
know what adeguate berming is. There's lots of things
that are really pretty simple to do. But then there's a
lot of gray areas in this rule, and I think there's a lot
of potential for, "Well, that really doesn't meet the
intent, " even though it is not their intent to
second-guess. But I think it is problematic as it is
right now.

CHAIRMAN SUGANO: Do we have any other

public comments at this time?
Thank you, Rob.
MR. HAUGEN: Thank you. I'm Terry Haugen,

public works director for the City of Laramie. We have

has had past contamination so it is not on the current VRP
site list.

We believe that if we acquire this site, it will

prebably transact after January 2nd, 2009, and we're
ingquiring as to whether future inclusion on the VRP site
is pessible and how that would be applied with this P2
plan on that site if we acquired it after that date.

MR. ANDERSCN: In the rule this would be

one of those circumstances where the release cccurred
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prior to the effective date of the rule. And I think as
well the City of Laramie would probably -- I'm not sure 1€
they could make the innocent owner demonstration, but I
would assume that because of the date of the release, the
City wouldn't be subject to a pollution prevention plan.

The alternative -- and I know there's been guite
a bit of discussion. I have been talking with BP about
their site in Laramie. One alternative -- and my
understanding in talking with Joe Deschamp is that they
anticipate beginning work out there sometime next. year,
depending 6n what transpires'between.the City and BP in_
terms of their negotiations. |

And he's indicated, as they have done for their
site here in Casper and the site in Greybull, that they
would enter the Laramie site into the Voluntary
Remediation Program. So if they anticipate conducting
work, my assumption is that they wouié enter the Voluntary
Remediation Program before conducting that work. That's
Jjust based on whét I've heard from Joe Deschamp.

MS. BEDESSEM: Mr. Chairman.

CHAIRMAN SUGAN(O: Yes.

MS. BEDESSEM: I think what True is
pointing out though that is almost a set of dates that
don't fit in the grid.

MS. SMITH: His contamination happened --
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I'm sure that's been closed for years. So it would be the
before 2009 and it would be a pilan -~

MS. BEDESSEM: So it seems to me that to
make that clear that there should be another line on here,
so for all sites before January 1, 2009, the VRD
application date is after January 1, 2009. And I don't
see that there is that option on the grid,

MS. SMITH: Okay.

MS. BEDESSEM: You see what I mean? First
column is before and second column is after and then what
happens?

MR. ANDERSON: Yes, that's a good point.

MS. BEDESSEM: So putting in another line
and then that would be clear -- |

MR. HAUGEN: That would help.

MS. BEDESSEM: -- under All Sites.

CHAIRMAN SUGANO: So that would cover your
scenario.

MR. HAUGEN: VYes, it would. Thank you.

CHATIRMAN SUGANO: Could I ask, what are
you going to do with that site? Whar is the City of
Laramie planning. |

MK. HAUGEN: Consideration right now would
be probably split uses. One would be a recreational site,

possibly some soccer fields. Another one would be

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

A 30,0 e A s e e e,

e



S ¢ o A T = S o e

S T N T I S T e o S N e
(SL I S " I & B R o S Yo EE's « B B AR ¥ 2 DU S 5% T N B SO )

46

expanding wetland along the river in that area. A2and then
the third possibility is some area that's out of the
hundred-yvear floodplain would possibly be a public works
facility.

CHAIRMAN SUGANCO: New home for you.

MR. HAUGEN: Yes.

CHAIRMAN SUGANO: Thank you.

Any other comments?

MR. ANDERSON: Mr. Chairman, I was

wondering if the Board was interested in DEQ talking about

our responses to the comments that we got from Belle

Fourche.

MS. CAHN: I would be.

CHAIRMAN SUGANO: We would be.

MR. ANDERSON: In my discussion I will
have paraphrased Bob's comments and.when he comes back I
did the best I could to paraphrase what his concerns were
and we will go by paragraph in his letter.

Bob, I was just telling the Board as I run
through responses to your comments that I've paraphrased
what the concern is, and if I don't exactly capture it,
you can --

MR. DUNDAS: Hit you on the head.
MR. ANDERSON: 1In the first paragraph I

helieve the comment was that there's not a c¢lear statement
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that pollution prevention is needed for VRD eligibility
and what the ramifications are if you don't have a
polliution prevention plan and can't participate in the
Voiuntary Remediation Program.

We believe that the statement of reasons for
this rule as well as the rule at Section 3 are clear with
respect to the link between pollution prevention and
eligibility for participation in the Voluntary Remediation
Program.

However, we will add clarifying language in the
statement of reasons and in the preamble to the rule to
make that more clear, and that we will highlight -- we
don’'t think we can do this in the rule, but we think in
the statement of reasons we can highlight the
ramifications if you're not able to participate in the
Voluntary Remediation Program, those being primarily
taking advantage of institutional control like the use
control area, alternative cleanup standards for soils, and
the issuance of specific liability assurances like no
further action letters and certificates of completion.

And we will ~- we will clarify those
ramifications and we will ~-- clearly, you know, this is
geing to be one of those significant components of our
outreach. And as Paige mentioned, this rule doesn't

require everybody to have a P2 rule. Tt is only for those
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who ever anticipate that they want to take advantage of
the Voluntary Remediation Program. That would be clearly
a focus of the continuing outreach we have in the
vVoluntary Remediation Program for the P2 rule as well.

I think Bob's second comment in the second
paragraph relates to the complexity of the two tiers of
facilities, what happens if you have operations that cross
different tiers and his suggestion that all facilities
should be subject to the same requirements. And I go back
to reiterate that work groups focus on the fact that there
are those two components EO'pollutioﬁ prevention, the
reduction and elimination in the toxicity and voluﬁe of
contaminants and the release prevention, and that there
are certain facilities, because of their activities, the
scope and scale of their activities, that could benefit by
locking at in a customized way, you know, those activities
and how they might be able to reduce and eliminate as well
as prevent releases, but that there are recognition for
those smaller handlers, the Tier 2 facilities, that the
focus for those facilities should be on the release aspect
of pollution prevention.

And once again, pollution planning should be
based on the company's activities, at least in our mind.
And we know that, you know, this is not a clear-cut -- or

there’'s gray areas in terms of how YOU define pollution
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prevention for a compény versus po.lution prevention for
specific activities or facilities, but that there should
be the ability to customize pollution prevention plans.
End that depending on how that plan develops, vou will,
you know, need to consider whether or not those are Tier 1
kinds of activities or Tier 2 activities.

The third comment was related to the spill
prevention control and countermeasures plans and emergency
response plans in terms of meeting plan regquirements, and
the.comment was that very few of those regquirements in
those plans meet pollution prevention plan requirements.
And that's -- we think that's true. We never intended
that SPCC plans or emergency response plans would satisfy
fully pollution prevention. Those plans just areﬁ’t
comprehensive enough and they don't apply to, you know,
many facilities.

The fourth comment was related to rejection of
P2 plans, and we havé talked about that and our intent
is ~-- that's a valid comment. It is our intent not to
review plans. And, guite frankly, in the conduct of our
business we receive documents all of the time that are
signed and certified by owner/operators, by professiocnal
geclogists, by professional engineers, and there just has
tec be some level of trust that when a management person in

a company puts his name on the line, that they made a good
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faith effort to comply with the rule.

And, you know, I'm not sure that I agree that
that certification in terms of the applicability of the
rule to some future circumstance really, that's -- that,
once again, focuses on the release part of the pollution
prevention, pollution prevention in terms of being, you
‘know, sort of an ongoing kind of thing, something that
wouid be done on an ongoing basis and not something you
certify about some just-in-case or some future scenario.

And as I mentioned, we intend to develop some -
language in our application for that certification. And
that's part of -- our application is part of the fact
sheet under the Voluntary Remediation Program.

Bob's fifth comment was related to lack of DEQ
technical pollution prevention cutreach, and we understand
that concérn. There have been some issues, resource
issues in our cutreach group. We have two guys that are,
you know, meant to cover the state in terms of just
outreach activities in general in terms of, you know, what
the DEQ does, and not only pollution prevention but other
activities as well.

| And as we have talked about, we recognize the
importance of this broad outreach, that we're going to
have to sort of do the oétopus thing and make sure that

we've got everybody engaged that we can get engaged to get
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the word out before the effective date of the rule.

Bob's next comment related to the lack of public
interest and comments shouldn't be construed at
acceptance, and we recognize that. We recognize that we
have a long ways to go in terms of making sure people
understand the pollution prevention rule and its link to
participation in the Voluntary Remediation Program if they
ever choose to participate in the program.

With respect to Bob's comment with regard to
third-party fault in creating releases, we believe that
for a company that's involved in those kinds of operations
that -- and if they anticipate that they ever want to
participate in the Voluntary Remediation Program and they
recognize that they themselves_have the potential to
create releases, that those facilities will have a
pollution prevention plan. And whether that release is
the result of their actions or third-party action, it is
not meant to be a reactive process. It is meant to be
proactive,

So to be concerned about pecllution prevention ag
a knee jerk to a third-party reaction, we think you need
to take more of a proactive approach and be accounting for
the fact that you have a pipeline and you may be having
your own releases.

and then the final comment I think was Bob's
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summation with regard to elimination of the tiered system,
applying the same standards to all facilities and having
finite, simple operating standards, and I think we've sort
of beat that horse.

So that's our responses and if you have any
additional questions.

CHAIRMAN SUGANO: No, thank you, Carl.

You know, at this time I would like to just call
for a break because our next order of business would be
just-tg ask for Board questions.

- But, Leroy, could we ask someone to mavbe kill

the air conditioner.

(Recess taken 9:30 a.m. until 9:47 a.m.)

CHAIRMAN SUGANO: Thank you very much.
We're ready to reconvene our meeting. And what we're
going to do is call for Board questions and comments
regarding the P2 rule. But before we get into that, I
think Leroy wants to jump in for just a couple minutes.

Leroy.

MR. FEUSNER: Thank you, Mr. Chairman,
Board. We appreciate hearing all of the comments and the
concerns expressed during this procedure concerning this
very important P2 rule.

And taking that into account and with the intent

of advancing this rule if at all possible today, I would
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propose removing Section 6(c) (vii) from this draft rule.
And what we will do is we will make that a concerted
effort in the outreach program in terms of pointing out
the benefits and criteria that a potential P2 party might
want to consider in developing the plan.

MS. CAHN: Leroy, I didn't hear you,

6(c) (i) -~

MR. FEUSNER: 6(c)(vii); it is on page 1-8
of the proposed rule.

MS. CAHN: Is that microphone working?

So 6(c)(vii}), you are --

MR. FEUSNER: I am proposing that we
remove that section from the rule and include it in the
outreach program.

CHAIRMAN SUGANO: So based on the comments
you get from the outreach program, you will come back with
or you will add to the section, then, based on those
comments.

MR. FEUSNER: Well, 'we would not have a
Section 6(c) (vii) and we would include those parameters as
far as the one on one meetings or the group meetings with
potential P2 people or companies who Prepare plans, that

they might want to consider these different aspects in

their plan preparation, rather than include it in a rule.

MR. ANDERSON: Mr., Chairman, if T may,
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during the dévelopment of the rule those four criteria --
economic feasibility, technical feasibility, reduction in
liabilities and reduction in regulatory regquirements =--

were present to serve as discriminators between different
pollution prevention activities, and you might be able to
balance, you know, one approach against another approach
in terms of its benefit relative to those four criteria.

I think we could probably just incorporate those
considerations and guidance for people to think about when
they're balancing P2 alternatives.

CHAIRMAN SUGANQ: Thank you, Carl.

At this time I would like to open the floor for

Board questions and comments. Do we have any -- anyone

want to start? Lorie.

MS. CAHN: Just would like to go over some
procedural issues. I had requested before and I would
like to reguest again that we receive the Board packet in
entirety as opposed to having to go and download, for
instance, like the meeting minutes and the packet of the
transcript.

MS. SMITH: Mavbe you didn't get it, but a
mailing went out -~ just looking for it -- dated, I think
it was May 6th, that had everything attached, the hard
copy. 8o I apologize if you didn't get it. Maybe we need

to do certified mail.
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MS., CAHN: Because I think these guys said
they downloaded thelir stuff.

CHAIRMAN SUGANO: The Water Quality
transcript, the Water Quality Divisicn, which is different
from your department.

MS. CAHN: Meeting minutes.

MS. SMITH: They were part of that. Here
it is. It was a memo dated May the 9th and had the

agenda. Did everyone on the board get i1t? For some

reason --

MS. CAHN: Must be an operator error here

on my part.

MR. ANDERSON: Let's verify we have vyour

right address.

MS. CAHN: Because I actually reviewed
even the wrong version of this, the stuff we did in

December.

MS. SMITH: Maybe we need to send yours
certified and we will know if vou got it. Maybe there's &
problem.

MS. CAHN: I think this is the first time
I haven't received the packet that everyvbody else did.

CHAIRMAN SUGANC: Lori's timeline showed
2008 and what we have before us is 2009.

MS. SMITH: That is an older version that
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you previously had from the next-to-last meeting.

MS. CAHN: From the previous meeting.

MS. SMITH: I apclogize you didn't get it,
but I'm glad to hear evervyone else did.

MS. CAHN: I guess for my benefit maybe
you could go over some of the changes between the two
versions since I reviewed the wrong version. I'm sorry.

MR. ANDERSON: I think we can do that.

MS. CAHN: I know the date changed and
that's good.

MR. ANDERSON: I think the more
significant change was that we removed the NAICS codes.
The version you have has the NAICS codes in it; is that
right? We defined facilities, first the Tier 1
facilities, those being the facilities with hazardous
waste generators, vyada dah; we defined Tier 2 facilities
as all other facilities, so we removed the NAICS codes.

'We added some provisions -~ go there was -- we
removed the NAICS codes and defined facilities in Section
4, those facilities in need of pollution prevention plan.
And, once again, that's the Tier 1 facilities and the Tier
2 facilities, the Tier 2 facilities being all other
facilities that aren't Tier 1 facilities. 2nd we removed
the NAICS codes which were originally in Section 5, the

version of the rule that you have.
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We added three new definitions with respect to
household waste and household used oil generators and the
fact that they would be considered to have a pollution
prevention plan.

We added an additional modification to the
definition of pollution prevention. &As sort of an
example, we added pipeline pegging as an example of a
prevention activity.

We added a definition for release and we
reworded the definition for a small quahtity generator --
small quantity inventory. I'm sorry.

We added the new Section 3. New Section 3 is
that short section that makes it clear with regard to the
pollution prevention plan and VRP eligibility.

We reorganized the rule. Section 4 in this
version of the rule talks about the two tiers of pollution
prevention.

We added innocent owner as considered to have
met the pollution prevention plan regquirements and
household waste and household do-it-vyvourself oil
generagtors were added.

We changed the date from '08 to January 1, '09.

We reversed the corder in terms -of the pollution
prevention plan reguirements and minimum P2 operating

standards. Those sections have been flopped.
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and we ~- in the previous rule we had a
Section 9 which was documentation reguirements for P2
plans and minimum operating standards. We took those
documentation reguirements and put them into the specific
section for plans and minimum operating standards.

And we added a new section in terms of -- and
this is a reguirement under our rulemaking that we had to
address how we were going to incorporate federal -- codes
of federal regulations that we reférence in the rule. WwWe
have to be careful about how we do that in our work.

| I think those were the changes that we made
between the version that ydu have, Lorie, and the version
we have before us now.

The other is that the rule was originally
proposed to'be in the Department's ~- as a rule under the
rules of practice and procedure for the Department, but we
made a decision -- because it really didn't fit into
practice and procedure, we decided it would become a rule
under the Voluntary Remediation Program. So that's an
administrative thing.

MS. CAHN: Thanks, Carl.

I just have just something that maybe ~-- I don't
know 1if you or Leroy need to or could answer this best,
but I'm just a little confused in terms of the intent of

the legislature and just wondering if I could get some
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background on why did the iegislature put this under VED
as oppesed to making it some requirement now outside of
the VRP? Because, I mean, obviously an .ounce of
prevention is worth a pound of cure, so this is a real
good idea and a good thing for industry to have or for
facilities to have. 2&nd so T -- I just was curious about
why this is where it ended up, if there's some background
that would help me understand that.

MR. ANDERSON: Unfortunately, Dave Finley,
previous administrator in the Solig and Hazardous Waste
Division, could provide the specifics on that in that he
was -- worked with the legislature in the development of
the staﬁutes. And based on the conversationsg that I've
had with Dave, there was a recognition by the legislature
that there should be aﬁ attempt to incorporate pollution
prevention as an ethic.

And I think in terms of the Voluntary
Remediation Program and the purpose that it serves in
terms of, you know, remediation of releases and the
benefits that it offered, at that particular time it was a
vehicle for incorporating a pollution prevention ethic
more concretely into the activities of the Department,
That's the best I can do on that.

MS. CAHN: Great, thanks.

CHAIRMAN SUGANO: Any other comments or
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questions from the Board?

Marge.

MS. BEDESSEM: So the comments that Bob
Dundas made regarding the list of what kinds of facilities
would be Tier 1 versus Tier 2 and the concern -- you know,
we think of this, you know, Tier 1, the ones that have to
write this -- actually a written plan versus the ones that
just have operating standards kind of as the big guys
versus little guys viewpoint. But Bob pointed out that
there was the possibility that there would be a number of
little guys included in that first group because of, for
example, having one, you know, larger tank.

So there may be some facilities that, vou know,
aren't very economically capable, let's say, of producing
an elaborate plan that might be in that first group. So
that concerns me about how those are split with respect to
that SPCC requirement because that might include some
little groups in there.

I'm feeling a little better about it with the
fact that you propose to remove Section 6(c) (vii) because
that's probably the most expensive component of a written
plan. The rest of the materials in a written plan, I
think, could be written by a facility owner based on the
knowledge of their operations and with outreach help.

o I'm a little less concerned about that right
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now, but I wanted to point out if at any point you do -- I
like your approach of addressing it through outreach,
those additional reguirements, but if that ever comes back
in, then you may want to revis;t the list of Tier 1,
Tier 2, because I think that could present a problem.
There are -- I have a question about in the part
about the written plan it says this document has to be
available for DEQ personnel on inspection. Under what
conditions would these facilities be subject to any
inspection? Under what inspection program would this
happen?

MR. ANDERSQN: They could be inspected
under the hazardous waste program and being a hazardous
waste generator. They could be inspected under the
hazardous waste program if they're one of the permitted or
interim status treatment, storage and disposal facilities.

You know, we typically, if we do conduct
inspections under the Voluntary Remediation Program, those
are oversight inspections of groundwater monitoring
activities, compliance evaluations for groundwater
monitoring. We dorn't anticipate that we're going to send
inspectors out to VRP facilities to confirm that they have
a pellution prevention plan. It might be part cf, you
know, some other inspection and if they're there for some

other reason. BRut we don't anticipate specifically
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sending folks out into --

MS. BEDESSEM: Well, because that kind of
wording is in there, I think when people read it there's a
tendency to think that -- I'm okay with the wording in
there, but I think there is a tendency to think that, oh,
you know, I can get a violation for not having this piece
of paper.‘

And so I think your discussion of how you're
going to approach those plans and that you're not going to
do an actual approval of the -- review and‘approvél of the
plan and so forth, I think it is important for the solid
waste program or the VRP program to come out with a policy
statement or memorandum that can be viewable on the Web
that states, "This is how we're going to do this. You
have to have a plan so that someocne in your company cannot
perjure themselves by certifying that you have one, but
that your agency is not going to go through a submittal
and approval process," and that -- have that well
documented because, you know, there's certainly a concern
by the regulating community that that may be your policy
today but can they rely that's how you're going to
interpret it two years from now.

So having an official policy statement saying
that's how you're going to do it I think is very important

for acceptance of this and participation in this program.
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That's a suggestion. It is apart from the rule, but I
think it is an important item. |

The other concern I have is all this is
happening, you're doing ocutreach, trying to get people to
know that they need to come up with a program -- T mean a
P2 plan or operating standards by January 1, 2009.

How do you gauge your success at this? In other
words, January 1, 2009 comes and goes and since they are
not submitting a plan for approval how do you-know how
many of these thousand or more businesses that could be
involved in the VRP actually did that. Maybe now the VRP
program, since that is the cutoff date, is now only
applying to the 20 facilities that met the Pp3.

S50 you see what I mean? How do you get a
feedback to know whether you were successful at this
outreach? Because until someone needs it you don't know
if they actually did that and that your whole program may
be actually now helping 15 sites.

So it seems to me that you have to come up with
some way of finding out if you are reaching those people
or not, and if those plans are actually happening.
Because after that, after January 2009, you're going out
doing continuous P2 outreach just because it is a good
idea and thing to do, but not because it has anything to

do with VRP because_maybe none of these groups actually.

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

T T,y g S—

N 8

o 0 0 0. 8



R s < B N« AU ¥ B G UU SR N SN

NNNMMNHM!—-—‘F—‘HF—‘I—’HI—‘H
LﬂbﬁhWMMO\Dm\Imm%wNE—‘O

64
did it.

Have you put any thought into that and, vyou
know, kind of getting that feedback, finding out what

actually happened?
MR. ANDERSON: We haven't and that's a

good suggestion. You know, as you were talking, just
trying to think of things that we could do, I'm not
flashing on anything. _That's a good suggestion. We want
to be able to verify our success based on positive rather
than, you know, rejecting, you know, five out of ten
applications we receive after January of 2009 because they
don't have a P2 plan. That's not going to be a great

measure of success.

MR. FEUSNER: I think too, Marge, that the
date of January 2009 Qas a Year*after this rule is
anticipated to become final. There was no intent to
confirm or deny whether or not a party had established a
P2 plan. The impetus really lies on the P2 company or
party to have one in place in order to become eligible for
the VRP. So it is really a voluntary part -- on the part
of the company and not necessarily a regulatory follow-up
for us.

MS. BEDESSEM: But still, if January 2009
comes and they don't have it, they may just throw out all

the VRP information because they can't use it. So vou
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don't want that scenaric because the point is to get as
many industries that can be involved in this as possible.
And so if the outreach isn't as successful as you want -it
to be, you basically have taken your VRP Drogram and
brought it down to just this (indicating).

So how do you judge if that worked or not? It
seems to me that there has to be some sort of immediate
feedback, you know, because nine times out of ten. EPA
comes up with a, deadline and. comes out with a rule that
gets approved, there's a deadline and then nine months
later T see in the C.F.R. we're proposing to extend the
deadline two more years because they have either gotten . -
comments or they have a mechanism of figuring out that the

onboard.like we wanted to.
S0 you don't want to be in a position of not
being able to fix that if that's a problem.

MS. SMITH: You,know, we-don't have any
regulatory hammer to actually say, "Give me your plan,"®
at least we're not proposing that regulatory hammer. We
are really in sort of an odd catch-22 based on how it was
written in the statute. I have never seen anything like
it. and T don't have an answer for how we would know .
other than anecdotally to ask people who are willing to

say to us, "Yeah, I learned" —- "so-and-so came and spoke
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to me and I thought it was a great idea." So you've
gotten rid of this solvent and that one, but it is not
1ike T can go out and say, "Well, let me see" -- I can
say, "Let me see what you're doing."

MS. BEDESSEM: Could you do a
questionnaire or something when you do inspections saying,
"Are you going to have...," otherwise you really have
absolutely no --

MS. SMITH: We have no idea until they’
come to the VRP. I think what you said of a guestionnaire
is a pretty good idea if you have some carrot for the
guestionnaire to be answered. Right now the carrot is tb
be able to come into VRP and a lot of people still don't
understand ‘how good those carrots are because it ig pretty
complicated. So I think it is up to us to sell the VRP
even more. Again, it is baéed on if somebody has a spill.

MS. BEDESSEM: I am just suggesting you
think about if there's a way to géUge-that with a
questionnaire and some carrot to find out whether 90
percent of businesseé You were trying to reach decided to
blow it off and not do it or what exactly happened with
that so you can gauge the success of your program and be
able to move on to what you would do different next time
or whether there has to be some changes and so forth.

MS. SMITH: ©No, I agree. I think your
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point is very well taken. I'm Jjust not exactly sure how
you could gauge it in a meaningful way where anybody would
even tell you, but I think that's something we will have
to think about.
MS. BEDESSEM: That's all I have.
CHAIRMAN SUGANO: Thank you.
Joe.

MR. OLSON: No, thought better of it.

MR. WELLES: I have one quick comment.
The key to this, as I understand and listen, is the word
"voluntary,* and I think in that spirit DEQ has a
tremendous responsibility in not only the outreach but
also in the -~ for lack of a better word -- the regulatory

part of the program.

And to give you an example, which I'm sure a lot

- of you have heard about and other counties are doing it,

'too, but in Johnson County the Conservation District and

the county Solid Waste District on two different days this
spring -- and they have done this for several years --
they offer a free day where pecple can bring -- whether it
is paint or o©il or tires or computer parts or whatever.

It is absolutely overwhelming and a hell of a lot cf work
as a volunteer, which is what I was doing, just stacking
it up, but, I mean, again, it is a voluntary program.. . and

I think if you do the outreach and if vou do the
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follow~-up, you will have a success.

And T remember back some years ago when Dave
Finley was describing his efforts with the legislature and
this program. I don't remember the details because I'm
getting too old, but I do remember that conversation and I
do remember being impressed by, you know, the whole
concept of voluntary remediation programs. So I guess I
would just throw that in.

CHAIRMAN SUGANO: Thank you, Bill.

I guess from my viewpoint I just wanted to ask
when did the legislaﬁure add the P2 plan to ﬁhe
Environmental Quality Act?

MS. MEREDITH: 2000.

MR. ANDERSON: March of 2000. That was
the effective date of the VRP statute.

CHAIRMAN SUGANO: And the VRP came into
being when, what vyear.

MR. ANDERSON: Well, in 2000. Actually,
there was original legislation in 1999 that the governor
signed, and I can't remember --

MS. MEREDITH: ©No, he let it pass without
signature,

MR. ANDERSON: Yeah, let it pass without
signature and directed DEQ and the parties to work on a

better piece of legislation. So it was originally enacted
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in 1999, but the piece of legislation that ended up in the
Environmental Quality Act was worked on. from 1999 until
the subsequent session in March of -- well, the session in
early 2000. And then the rule -- the statute became
effective in March of 2000, and that included the
provision in the Veluntary Remediation Program statute
that -- about eligibility is contingent on having a
pollution prevention plan. That was part of that piece of
legislation that went into effect in March cf. 2000,

CHAIRMAN SUGANO: So I guess I see one of
the things that is lagging right now is the work group
went into -- came into being sometime after 2000. They
probably haven't met too often after their initial
meetings, is that -- that's usually how things go with
those work groups. - -

MR. ANDERSON: It is my recollection that
there was a significant flurry of activity early on, and
then as the rule got more defined there was less work.
group activity and the DEQ took on the polishing aspects
of the rule.

And at times during that polishing of the rule,
versions of the proposed rule were sent back to the work
group for input. But in terms of the WOrk- group, you
know, continuing to meet, that happened initially and the

PEQ, like I said, took the responsibility to sort of

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

T F

A e N

N

e i N T e 1,



-}

[ WS B 8

o -1 oy R

10
11
.12
13
14
15
16
17
18
19
20
21
22
23
24
25

70

polish it off.

CHAIRMAN SUGANO: Sure. And were the
truck stops and convenience stores, some of the major
players in the state, involved in your work group?

Because those are the people that are probably going to
apply for a VRP.

MR. ANDERSON: We had ~- from ocutside ~-
in addition to DEQ and EPA, we had some consultants and we
had a representative, industry representative, from
Terrace and Platte Pipeline. We didn't have
representatives from marketing, you know, petroleum
marketing.

CHAIRMAN SUGANO: Well, that's fine. That
just kind of leads me into a guestion, then, to Leroy.

You permit the aboveground storage tanks and the
underground storage tanks in the state. Can that list be
cross-referenced with the outreach program that Paige
talked about? I mean, it seemg like the people that have
some of the larger tanks onsite could be contacted through
an outreach program.

MR. ?EUSNER: Mr. Chairman, vyes, the
storage tank program does have a mailing list of all
storage tank facilities in the state. That list can

certainly be incorporated into the outreach for the P2

rule program.
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CHAIRMAN SUGANO: Just a suggestion. I.
think you could cross-reference -- get out into a larger
community, then, if all of the truck stops with storage
knew they were required to have a P2 program.

MR. FEUSNER: You got to remember that for
the storage tanks program those facilities are eligible
under a state -- separate state brogram for remediation
and cleanup.

MS. MEREDITH: But not for spills.

MR. FEUSNER: But not for spills. So if
they have a spill, they could enter the VRP if it is not
related to the storage tank system.

CHAIRMAN SUGANO: And then what do you
want to see of this board today, Leroy, if you could.

MR. FEUSNER: Mr. Chairman, what I would
like to suggest to the Board, with the removal of that
Section 6(c) -- 6(c)(vii), I would like to get the Board's
approval to advance this rule to the next round of the
rulemaking process.

MS. CAHN: I thought Marge had a very good
suggestion on the table. On page 1-6 under All Sites
there would also be a before date of contaminant release
before January 1st, 2009, but the VRE application date was
after January list, 2009. And so how do -- maybe we should

agree on how that table would continue to be filled out on
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that row and then we could be very specific about saying
we approve sending this on with -- the motion could be to

recommend going forward with it with these changes.

MR. FEUSNER: Okay. Let us take a look at

it real quick here.

‘ MS. SMITH: Well, you know what, I
apclogize because Marge's concern was that we didn't have
a listing for a contamination before January 1, '09, but
they applied at the VRP before January 1 --

MS. CAHN: No, after.

MS. BEDESSEM: After.

MS. SMITH: After?

MS. BEDESSEM: So it is all sites before
January 2009, just like it says in the first box, but the

second box, the VRP application date, is after.

MS. SMITH: That would -- that would make -

a whole universe of contaminated property that wouldn't

have to have a P2 plan. I thought you meant if they came

in between -- before the rule was effective.

MS. CAHN: So all we would have to do is
divide the box under VRP application date, that column,
and the box for all Sites -- -qjust divide that into a

before January lst and after January 1st.

MS. MEREDITH: That would mean everything.

MS. SMITH: Are vyou talking about --
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MS. MEREDITH: Everything that has a
release before the implementation of the rule would not
need to have a P2 plan,

MS5. CaEN: oOnly if the contaminant was --

MS. SMITH: So if it is before. January 1
and they apply before -- ckay, they don't need a plan. If
their contamination happened in 1950 and they «come in the
program in 2010, we want them to have & plan, correct,
because most of our sites are old contamination. Aand so
the point is so even though that particular release was
old, we want people to begin to think about pollution
prevention so they're not Ccreating new ones.

Am I mixed up, Vickie, or is that right? I have
to just think about this because it is on the fly.

MS. MEREDITH: What I'm thinking more is
if you had a release on December 31st, 2008, and then came
in after, you know, two days later, you wouldn't have had
to have a P2 plan under that scenario. The release was
before the January 2009 deadline and you came in.

MR. DUNDAS: It is grandfathered.

MS. MEREDITH: Yeah, it is grandfathering
any release before January 2009 is basically what that
would do.

Thank you, Bob.
MS. CAHN: fSG -
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M8. MEREDITH: 8So the rest of the

deadlines in there, the March and all of that would be

moot, really.

MS. CaAHN: Is everybody understanding how
this table would then be modified? That's what I'm --

MR. OLSON: BRasically vou could take most
of the table and get rid of it.

MS. BEDESSEM: The problem is that that
option of before January 1, 2009 but after 2009 is not
there and the problem is it needs to be addressed because
otherwise you have a whole different table.

MS. SMITH: Right.

MS. BEDESSEM: So tell us what the rest of

the table is supposed to say under that option.

MS. SMITH: So it is.

MS. BEDESSEM: So does it just basically
fit in the unknown -- in other words, under Facilities
Identified in Section 4(a) and Facilities Identified in
Section 4(b), and the Unknown category should it say
unknown. or before January 1, 20097?

MR. ANDERSON: I think what we're trying
to account for is right now we have for those facilities
that have a release after the effective date of the
statute, that's the March 10th, 2000, and they submit

application after January 1, depending on for that
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particular circumstance they would need application --
they would need to have a P2 plan at the time of
application.

For -- s0 I think what we're talking about would
be that circumstance where we-have a reiease before
March 10th, 2000 and application occurs after January 1..

M5. BEDESSEM: So then can YOou change the
lines that say unknown to unknown or before March 10th,
20007

MS. CAHN: Is that what you're intending,
so that. if it was before -- if-thendate of contaminant
release was before January lst, 2009, VRP application date
was after January 1st, 2009 for 4(a), are you expecting
the P2 standards in Section 6, P2 plan implementation
requirements in Section 5(a) (3} and when the volunteer
must be gmplementing the P2 plan at the time of the
application? Is that what you intend?

MR. OLSON: Could T just make a guick
comment. It seems we did this in response to Mr. Haugen's
comment and it seems to me like we gave him some assurance
that we would make a change and. that, therefore, he can
put in his new building because he needs one in Laramie.

What I am wondering is we didn't tell him right
or we didn't inform him correctly.. He falls into -- under

Facilities Identified in Section 4(a), Unknown and Afrer
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January 1, 2009. That's where he falls in. 2And there
would have to be, then, a P2 plan, which in his specific
circumstance ig extremely problematic depending on when
the transaction occurs.

MS. BEDESSEM: Unless he's an innocent

owner.

MS. CAHN: He's an innocent owner, though,

so he's got the exclusion.

MR. OLSON: Carl said he could not because
when he buys the property, he takes on that VRP. '

MR. ANDERSON; Has knowledge of the
conditions.

MR. OLSON: That's correct.

MR. ANDERSON: So I think the fix may be
in that Unknown catégory, Unknown or Before March 10th of
2000. |

MS. MEREDITH: I think that's right.

MR. FEUSNER: I think that's correct.

MS. CAHN: Is it before March 10th or is
it before January 1lst, 20097

MS. BEDESSEM: It is before March 10th

because otherwise it would be in the column -- it would be

in the line above it.

MS. MEREDITH: Right.
MS. CAHN: So it has to be before March
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10th, 2000.
CHAIRMAN SUGANC: Before the time of the

M5. SMITH: Carl's comment is maybe we
should just say date of contaminant release before

January 1, 2009.
MR. ANDERSON: Don't have to worry about

March 10th, 2006.

MR. OLSON: What was the intent of doing
when the VRP came into éxistence? What was the. intent of
trying to segregate those before or after when the VRp:
program was promulgated? Because you may have procedural
or statutory reguirements, Carl, you need to think about:

before you set it anywhere you want?

MS. SMITH: Here is.why. The statute
reads "sites or portions of sites where releases occurred
on or after the effective date of the article and where
the owner/operator’'s implementing of P2 plan consistent

with rules promulgated under this Act, " so the statute:

itself has established its effective date as the date when

we start thinking about P2 plans, the date of the release.
= MR. OLBSON: Then it seems to me that the
VREP program has an established date when things -- then
the P2 plans reguired also may -- and we may have to

grandfather those pricr to March 10.
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MS. SMITH: Which is what we did in the
first line,

MS. BEDESSEM: Yes, the first line ig --
that was what was considered first. Under All Sites if
yoﬁ”would have before January 1, 2009 for contaminant

release and after January 1, 2009 for the VRP application

date.
MS. SMITH: And in that case we would say

you need to have an application when you apply to VRP -~ T
mean, you would have to have a P2 plan when you apply, not
at the time of the release because the release happened
before the effective date of the rule, is that what you're
thinking?

MS. BEDESSEM: S0 you're saying -- I'm
trying to clarify. What vyou juét said was that in that
case you have to implement the plan at the time of the VRP
application, not January 1, 2009.

MR. DUNDAS: And not at the time of the
release.

MS5. SMITH: But if you releage afrer
January 1, 20092, you have to have had a P2 plan in place
at the time of the release because that's the should have
known.

MS. BEDESSEM: Right, but if you have an

old release, then you can produce the plan at the time of
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the VRP application.

MS. SMITH: Yes.

MS. BEDESSEM: And that's a compromise
between grandfathering in and --

MS. SMITH: Right, and having future

activity.

MS. BEDESSEM: Do you want to repeat that
for the Board, if vyou can?

MS. CAHN: I will try. I will try, and
tell me if I'm right or wrong. More likely I'm wrong.

MS. SMITH: Hang on. Can I ask you --
hold on one gsecond. Have you two seen another

permutation?

MR. ANDERSON: No, I'm trying to capture .
what I think the permutation is.

MS. CAHN: So I will try to capture this.
Rather than -- and stop me as soon as I go wrong because I
am probably wrong pretty quickly. : . S

Rather than under All Sites, making any change

there, we would make changes in two places, for Facilities
Identified in Section 4{a), under Unknown, it would say
Unknown or Before March 10th, 2000. And then that follows
along, the same, s0 after the VRP application date is
after January 1lst, 2008, P2 standards are Section 6, P2

plan reguirements are Section 5{a)(3) and when the
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volunteer must be implementing the p2 plan is at the time
of the VRP application.

Likewise, under Facilities for Section 4(b) the
Unknown would be changed to Unknown or Before March 10th,
2000, so there's no change to the All Sites row.

Does that do it? No? Marge is saying no.

MS. BEDESSEM: I think it does.

MS. MEREDITH: Yeah, it is right.

MS. CAHN: I can see this table is very
easy to use, it is simple.

CHAIRMAN SUGANO: Go ahead. From the City
of Laramie, go ahead.

MR. HAUGEN: Terry Haugen, City of Laramie
again. I guess when I'm locking at this page 1-6, up on
the top under Item (¢) I guess I'm a little confused with
what is in the table when I'm looking at Item (c¢) because
Item (c) says that the chapter does not require written p2
plans or implementation of alternative pollution
prevention standards as eligibility for participation in
the VRP when application to the VRP was submitted before
January lst, 2009 or when the release occurred prior to
March 10, 2000. So that does not concur with what's in
the table below.

MS. BEDESSEM: And it would if it said,

under All Sites, Before March 10th, 2000, or contaminant
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release, VRP application date. It has to match..

MR. QLSON: That's what we were getting at
here was anything prior to March 10th. The way this is
written and I think the way the statute reads, the
original enacting legislation would say that if vou're
prior to March 10th, 2000, you don't have to do one.

MS. CAHN: But that's before January lst,
2009, because before March 10th is before January lst,
2009.

MR. OLSON: Let me think about this for a
second.

MS. BEDESSEM: Didn't realize this was
Such a can of worms when we first started with the missing
line.

MR. ANDERSON: You don't know how many
times we reworked this table.

MR. OLSON: But it is before, so when the
release occurred prior to March 10th, if you read the
sentence in C, it just says Chapter, dah, dah, dah, dah, :
dah. :

MS. SMITH: Mavybe it needs to say ~-

MR. OLSON: Does not reguire written p2 g
plans or implementation of alternative minimum pollution
prevention operating stagdaxds as a condition of-.

eligibility for participation when the release occurred
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prior to March 10th, 2000.

In other words, 1f you just take the firg:t
"when" out, because it is and/or, so you just say it
doesn't require it when the release occurred prior to
March 10th, 2000. That's the way I think that reads.

MS.'CAHN: But before January 1lst, 2009
for the date of contaminant release is less restrictive
than before 2000, March 10th, 2000. So March 10th, 2000
is covered under All Sites for that condition because it
is before January 1lst, 2009. So that situation is covered
in the table.

What is riot covered is -- my understanding is
what Marge was asking about and Terry is what if vyou
applied for the VRP application date after -- so the
release is before 2009, which ZGGO'is ingluded in that,
but the VRP application date is after January lst, 2009,
which would be Terry' situation. So we're asking what
will this table say for Terry's situation and I'm not sure
I understand.

MS. MEREDITH: Mr. Chairman, I think I
have it figured ocut.

There's two -- the crux here is when you have to
be implementing your P2 plan. If you have the release
before March of.2008, and you come in after 2009, then vou

would only have to have the P2 plan or be meeting the
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operating standards when you make -- when you come into
the DEQ for application. So that could be 2020.

And there would be this ll-vear time frame here
that you didn't have teo have a P2 plan because in his case
he wasn't operating the facility when the release
happened. So I think our answer to Terry would be you
didn't have to have a P2 plan in place at the -- on
January '02, but you will have to have something in place
when you come in with an application. So there's two -~-
there's at the time of the application and there's at the
time of the -- when the rules go into effect.

MS. CAHN: So then we're back to the
Unknown or Before March 10, 2000,

MS. MEREDITH: No? I don't think Paige.
agrees with me.

MS. SMITH: And I don't agree because we
have to look at what Terry is doing. He's not running the
facility. It is closed. He's not even going to be
operating a facility. He's going to be cleaning up a
previous activity. So there's no reason he needs a
pollution prevention plan really because he's not
conducting any activity that would constitute being a
facility. How does that sit?

MS. MEREDITH: That i1s true, but I don't

think that's covered in here.
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MS. SMITH: Right, so we need to make
that -- to me --

MS. BEDESSEM: Sorry, Paige, but I just
want to point out a concern that that may be -- what you
said may be conflicting with (c) since it has "and/or" in
there. It says if you've got a release prior to March
10th, 2000, you don't have to do a P2 plan. I don't know
if that's right out of the statute or where that's from.
But the way it is written with the "or" - implies that
anything happened before March 10th yvou're grandfathered
in.

MS. SMITH: Right.

MS. BEDESSEM: So we want to make sure ‘
that line and the table do not conflict.

MS. SMITH: They don't jibe,‘right.

MS. BEDESSEM:  I'm wondering, do you want
a five-minute break to take a look at this rather than us

going back and forth and getting more confused and having

the minutes getting more complicated here? Can I propose
to do that so you can work out and make sure that you're

covered so that we can move this rule forward with the

A e g QSO

appropriate correction.

CHAIRMAN SUGANO: Sure. Let's take a

five-minute break.

(Recess taken 10:38 a.m. until 10:55 a.m.) ég
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CHAIRMAN SUGANO: I will reconvene the
meeting and.turn 1t over to staff to give us the
wordsmithing that they have been working on.

MR. FEUSNER: Paige, would you give a
summary?

MS. SMITH: I will be glad to. After some
fits and starts, deletions and additions, by adding in the
second All Sites I think we get at what Terry's issue is
and. what (c¢) is saying. Item (c) says if you're coming in
before our efféctivé date, which is arbitrarily right now
Januvary 1, 2009, you don't need a plan becausé you're
coming in before these rules are even in effect. So we
don't care when the contaminant release happened. You're
coming in before that effective date; you don't need a
plan.-

Then for those sites they do know the release
happened after March 10th, 2000 -- I mean, before March
10th, 2000, the statute does not apply to those releases,
based on the wording of the statute. So again, we cannot
impose a P2 plan as a criteria for eligibility on a
release that’'s pre-statute, so, again, we're not reguiring
a P2 plan.

But let's scroll down a little further --

MS. CAHN: Wait, wait, wait. I'm confused

because you only know about them 1f they come into the
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MS. SMITH: Well, we know about
contaminant outside of VRP entry because we send letters
to people saying, "We know you have contaminated. You can

come in® -~

MS. CAHN: What's the VRP application
indication Not Applicable under the second set?
MS. SMITH: Because the statute is not

applicable to a release that happened before the statute

was in place.

MS. MEREDITH: The date is not -- the date
is irrelevant, not the application.

MS. BEDESSEM: The date they apply.

MR. OLSON: Statutorily you can't go

before that because that was the enacting legislation for

the entire program.

MS. SMITH: Do you think it would be
better to put something other than NA? Date of

application irrelevant?

MS. CAHN: Or not applicable at any time.

MS. BEDESSEM: At any time. Same thing
with date of contaminant release on the previous one,

MS. SMITH: So let's think about this a
second. Are we good? If you release at any time but you

apply before -~ becausa you obviously aren't going to
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reiease after January 1, 09 -- I mean, vou can't --
trying to think if somebody could say ~- no, veah, I think
you're right.

MR. DUNDAS: Couldn't vyou say before
implementing date just to be clear because at any. time
kind of gives a very open-ended --

MS. SMITH: Anytime before January 1.

MS. CAHN: So we could get rid of "at any-
time"? It could just say before January 1.

MS. SMITH: 2009, so-that goes back to the
original which is what we had originally. But that's
okay. You have to think these things through.

MS. BEDESSEM: So then the next one --

MS. SMITH: So that is the same. It is
where we were before. But that's okay .-

- M5. CAHN: Because we've added an extra
line.

MS. SMITH: Which has taken care of all of
the other situastions. So the thing we missed was the
second line which was statute implementation. Okay.

None, none, none, all right. 2nd we didn't make any

changes elsewhere on this table. So we shouldn't need to.
MS. BEDESSEM: Does the first cne need to

say between March 10th, 2000 ang before January 1, 20097

MS. SMITH: I don't think i+ matters
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because we're not holding them to a P2 plan before the
rule is in effect. I'm sayving that out loud to see if
that's right.

MS. SMITH: I think that's correct,
because anybody that we have in the Voluntary Remediation
Program now, we're not going to make them implement a P2
plan after unless they think they're going to have another
release that they're going to have to -- that will fall in
a different place on the table after the January deadline.

MS. MEREDITH: So I think that's right.

MS. BEDESSEM: So what happens to the
unknown linesg?

MS. SMITH: They can come in the program,
'but they have to implement a P2 plan to come into the
program at that time. They don't have to have the plan in
rlace for some unknown release and they have to certify
they den't know when it happened. And so that will be we
leave it up to some administrator discretion on that.

But we also felt like we didn‘t want to, say,
reward people for having unknown releases, I mean, for not
doing something proactive in the future and get the
benefits of the program without giving the State back the
P2 plan.

We have been wrestling over here, but...

MS. BEDESSEM: It does appear to be
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consistent with the terminology in the paragraph before.

the table now.

MS. SMITH: Which is important, I think.

MS. CAHN: I guess I'm still confused when
I go down to the Unknown one for 4(a) or 4(b). If it is
unknown, it could have occurred before March 10th.

MR. ANDERSON: It could have occurred
before March 10th or before January 1 or after January 1.
It has to account for the future circumstance after
January 1 of unknown releases.

MR. OLSON: For a person to say I am
not -- I don't have to have a P2 plan because of under All
Sites, the second line there Before March 10th, 2000, they
have to, I think, would have had documentation that would
show that I knew it was there prior to March 10th, 2000.

I think that's what is going to have to happen. Otherwise
they fall into Unknown, they get in 4(a) or they get in
4{b) .

MS. BEDESSEM: And so, for example, a
facility that hasn't been in operation, was only operated
before March 10th, 2000, then the release had to have
happened befcore then and that would be significant -~ the
appropriate documentation, they might not have to have a
release date, but if it was clesed prior.toe then, so that

wouid be Terry Haugen's case, they couid substantiate that
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happened before March 10th so that ‘s when the facility was
closed before that.

MS. CAHN: All right. 8o if your date is
unknown and you can show that it is before January lst,
2008, and you have applied before January lst, then vyou're
back up to the top thing. If your release is unknown but

you can show that it occurred before 2000, March 10th,

. 2000, then vyou can apply at any time. Okay. And if

you're not in either of those, then you default of the
unknowns of 4(a) or 4(b).

MR. OLSON: Correct.

MS. BEDESSEM: 1I'm okay with that.

MS. CAHN: Wow.

CHAIRMAN SUGANO: So with that discussion
I will call for a motion. I think we're about to that
point. We will accept the amendment that Leroy presented
to us regarding 7(¢c) -~

MS. CAHN: 6(c) -- I would be happy to
make a motion, if you like.

CHATIRMAN SUGANO: Thank you, Lorie.

MS. CAHN: I move that we recommend this
go on to -- let me start over again.

I move that DEQ remove 6(c)(vii) and make that

part of the outreach program and modify the table to -- T

will just say as indicated on Miss Smith's -- and there --
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MS. SMITH: The revised version that T
will save.

MS. CAHN: -- and recommend that this go
on to -- as amended to the EQC.

Is that your next step, Leroy, to go on. the EQC,
then?

MS. SMITH: I'm sorry. One thing we
didn't talk about when we were responding to Mr. Dundas'
comments is that we thought he made a good point and we
had proposed some additional language to the rule under
Chapter -- under Section -- is it (a)?

MR. FEUSNER: 1.

ME. SMITH: -- 1(a) that perhaps reaffirms
a little further -- and I have that language to show.
There seemed to be some consternation that we hadn't -
clearly enough said what it meant to have a plan and not
have a plan and what the repercussions were. So we had
suggested adding some language in response to his comments
in Section 1, and I can show it to you. And I apologize.

So let me -- we had also proposed an addition: to
the statement of principal reasons, statement of reasons
in the preamble, but if it is all right, I will go to the
ruie first -- there it is.

In response to-his comment we talked about it

and thought it might be helpful if we added in --

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

R AR A RS

S

T N e,

i

o



o o e AU & 2 D N % R NG U W

R A S T Y O PO
I L T e - R Ve T N B S N T R

92

MS. CAHN: Can you make that a little bit
bigger? I can't read it from here.

MS. SMITH: Sure. So we are proposing
keeping the existing statement there -- "Chapter is being
promulgated gursuant to...in order to establish the
pollution prevention plan reguirements necessary for
eligibility... |

If an owner/operator of a facility anticipates
ever wanting.to enter that facility into the Voluntary
Remediation Program, they will need to be implementing a
pollution prevention plan in accordance with the
applicable requirements of this chapter at the time of a
contaminant.release in order to beé considered for
eligibility in the VRP in accordance with the applicable
requirements of this chapter is intended to accommodate
all the permutations we just talked about.

MR. OLSON: ﬁ think it does.

MS. SMITH: Because we thought that
this -- because the only place we say if you think you
ever want to come in you need to consider having a plan
depending on your circumstances -~ the only place we
talked about that is under Section 3, Do You Need to
Implement a VRP Plan As a Condition of Eligibility? We
thought it probably didn't hurt to clarify in the very

beginning of the rule, sort of to get at what Bob was
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concerned about that maybe we haven't been clear enough.
So this was a proposal that we wanted to bring to you.

CHAIRMAN SUGANO: Sure. .So I think our
motion could just say and we will accept what ig
highlighted in front of us in vellow.

M5. CAHN: At this point just as amended.

CHAIRMAN SUGANO: As amended.

MS. CAHN:. Leroy, go over again what the
action is so that can help us, where we going from here,
what would you like us to do.

MR. FEUSNER: Are we done with all of the
amendments?

MS. SMITH: Well, the amendment to the
rule -- this was the only amendment to the rule. 'The only
other thing we had done was add some language in the
statement of reasons, the preamble discussion that
explained if you weren't able to get 1n the VRP, you would
then be under the administrative order requirements,

Because that, again, was an iSsue Bob brought up
that we did not have anywhere in here and we thought that
was a good idea. That's not necessarily the rule itself,
but it is -- you know, it is considered part of the rule.
It is like a preamble, Jjust like a Federal Register. If
you would like to see that as well, proposed language to

put in the statement of reasons 5just as = clarifying
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point.

CHATIRMAN SUGANG: Sure.

M5. SMITH: Do I need to read it aloud or
is everybody seeing it all right?

MR. FEUSNER: Okay. What I would like to
see us do and the Board vote on would be toc take into
consideration the three now amendments that we have talked
about, accept those and approve with the addition of the
amendments the draft rule for further rulemaking.

So what I guess I need from the Board is a
motion to delete Section 6(c) (vii), to -- and to implement
the revisions made today for the table and the language in
the purpose of the rule section, Section 1 -- 4. Sorry.

MS. CAHN: I move that the éoard approve
the draft rule as amended in four places.

CHAIRMAN SUGANO: We have a motion. Do we
have a second.

MR. OLSON: I will second that motion.

CHATRMAN SUGANO: All those in favor of
the motion signify by saying aye.

None opposed.

Motion carries. We're moving on -- and it does
go to the EQC, right?

MR. FEUSNER: VYes, it will.

CHAIRMAN SUGANO: That wraps that.

WYOMING REPORTING SERVICE, INC.
1.800.444.2826

S T, "




