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COMES NOW Tear Drop Cattle Company, LLC (“Tear Drop”), by and through its
undersigned attorney, and hereby responds to Yates Petroleum (“Yates”) Corporation’s
Motion to Dismiss for Lack of Prosecution, dated September 27, 2006, as follows:

1.

A motion for failure to prosecute under the circumstances is not warranted by any
of the existing facts and it is clearly unwarranted by law. Tear Drop has sent a letter to
Yates requesting that the motion be withdrawn or Tear Drop will file for costs and fees for
a frivolous motion as there is no lawful grounds for the motion.

2

Tear Drop is not required to perfect its appeal other than by means of filing the
petition for review of the agency action to the EQC, which Tear Drop did. The Petition was
six (6) pages in length and included the petition for review and request for a contested case
hearing which was not yet been set by the EQC. Yates has filed no response to the
Petition. Yates has taken no depositions of the officers of Tear Drop Cattle Company,
LLC. Rule 55 of the Wyoming Rules of Civil Procedure is not applicable to the procedures
in a review of an agency decision. The default provisions apply to complaints for
affirmative relief. Tear Drop is not required by any law to provide further justification for its

notice of appeal or petition for review. Tear Drop is not required to contact Yates or is it



required to receive any additional information from Yates regarding the above-captioned
matter. Tear Drop has not failed to timely prosecute the appeal. The filing of the notice
of appeal and petition for review were timely filed under all rules applicable. Tear Drop is
not required to file “additional motions, submit information, seek a hearing date or
otherwise take steps to move forward in this matter.” Contrary to the statement contained
in Yates’ Motion to Dismiss, Tear Drop requested a contested case hearing simultaneously
with its petition for review and notice of appeal. There is no law which requires that a
petitioner in a petition for review to take “other steps” to prosecute its case. The
statements by counsel in Yates’ Motion are groundless and unwarranted under any
Wyoming or federal law.

WHEREFORE, Tear Drop requests that the Motion to Dismiss be denied; that this
matter be set for hearing at the earliest possible time; and that Tear Drop be awarded its
costs and attorney’s fees for responding to this motion.

DATED this _L"/Eiay of October, 2006.

KIRVEN and KIRVEN, P.C.:

DENNIS M. KIRVEN, Attorney for
Petitioner

P.O. Box 640

Buffalo, Wyoming 82834

Phone: (307) 684-2248




CERTIFICATE OF SERVICE

|, DENNIS M. KIRVEN, of Kirven and Kirven, P.C., attorneys for Petitioners, certify
that | served a true and correct copy of the foregoing “Response to Motion to Dismiss” as
follows:

Terri A. Lorenzon B U.S. Mail
Environmental Quality Council O Facsimile
Herschler Building, Room 1714 O Federal Express
Cheyenne, Wyoming 82002 O Hand Delivery
Mr. John Wagner B— U.S. Mail
Department of Environmental Quality O Facsimile

122 West 25" Street, Herschler Building 5| Federal Express
4" Floor West O Hand Delivery
Cheyenne, Wyoming 82002

John S. Burbridge, Esq. B— U.S. Mail
Wyoming Attorney General’s Office O Facsimile

123 Capitol Building O Federal Express
Cheyenne, Wyoming 82002 a Hand Delivery
Eric L. Hiser, Esq. - U.S. Mail
Matthew Joy, Esq. O Facsimile
Jorden, Bischoff & Hiser, PLC O Federal Express
7272 East Indian School Road, Suite 360 O Hand Delivery

Scottsdale, Arizona 85251
v

on the 55 ﬁay of October, 2006.
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DENNIS M. KIRVEN




