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Terri A, Lorenzon, Directo
: BEFORE THE Envi recor
'ENVIRONMENTAL QUALITY COUNCIL ronmental Qualty Counci
‘ STATE OF WYOMING

IN THE MATTER OF THE APPEAL OF POWDER
RIVER BASIN RESOURCE COUNCIL OF THE
RECLASSIFICATION AND DOWNGRADE OF THREE
DRAINAGES TO CRAZY WOMAN CREEK (Kennedy
South Area Addition) AND THEIR TRIBUTARIES
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- DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER QUALITY DIVISION’S MEMORANDUM IN SUPPORT OF
- PETITION FOR REHEARING

I he Departmpnt of Envv‘onmental Quality (DEQ)/ Water Quahty Division (W Qu Y
by and through its aﬁ:orn_ey, Iohn b Burbridge, Semor Assistant Attome" General, hcreby ..
~ submits its Memorandur in Support of the DEQ/WQD’s Petltlon_for R.ehearz;ng and states
to the Environmehtal Quality Cduncil (EQC) the follﬁwing: |

FACTS

The Division réceived a Use Attainability Analysis (UAA) peti'tion from Kennedy Oil
on August 3, 2005. The UAA Petition requested thaf ‘certainv draws that draii into Cfazy
Woman Creek in .fohnson County be 'reclassiﬁe_d'asv cléss 4B drainages from ;:iass 3B.
drainages. The DEQ/WQD approved_the petition on Fe_bruafy 6,2006. (Ex. 1). Qn Aﬁ)ril .
5, 2006:the Powder River Basin Resource Council and on April 7, 2006 Ith.e Wyomiiig

Outdoor Council (collectively PRBRC). filed petitions requesting review of the
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Administrator’s decision. On July 20,2007, PRBRC filed a Motion for Summary Judgment
which was granted by Order of the EQC on the 30™ day of November 2007.

QUESTION RAISED BY THE EQC’S ORDER GRANTING PETITIONER’S
MOTION FOR SUMMARY JUDGMENT

By granting Powder River Basin Resource Council’s Motion for Summary Judgment,

~did the EQC reach an errorieous conclusion by vmisapplying DEQ/WQD rules and -

regulations, Chapter 1 regarding Use Attainability Analysis Petitions?
STANDARD FOR PETITION FOR REHEARING

“As a general rule, a rehearing cannot be had on matters or questions which were not

~urged at the original hearing or for the purpose of affording an opportunity to present new

r'.vluestion.sl or issues.” S’taté Ba’.' of Equalization v. Jackson Hole Ski ‘Corp., 745 P.2d 58, 60
: (‘Wy{).» 1987).. “[‘A] rehearing Wﬂl’ not be allowed merely for-fhe 'pﬁ_rpose of réafguﬁleﬁt
- ,unlessA'there is a'reasonablé probability that the court may havé }arri'ved at an.é.rréneous.
~ conclusion or overlooked some importént question or matter necessary toka correct decision.”
Elmerv. S{ate, 466 P.2d 375,376 (Wyo. 1970). “[R]ehearings will not be granted, ... where -
all the facts presehted have been dﬁly considered by the court and the application presents
no new facts but simply reiterates the érguments made on the hearing|.]” (]d.). |
ARGUMENT
The EQC granted PRBRC’s Motion for Summary Jﬁdgment based On an erroneous

conclusion that the DEQ/WQD only considefed Chapter 1, Section 33 -of its rules and
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regulations. (See Order Granting Petitiéners’ Motion For Summary Judgment, EQC Docket
No. 06-3804, p. 4, 99, filed November 30, 2007). Contrary to the EQC’s Order, the
DEQ/WQD also considered,Chapter 1, Sections 3, 4 and 34. (Ex. 1). Chapter 1, Sections
4(c)(ii) énd 4(d)(ii) are important to the DEQ/WQD’s final dec;ision in granting the UAA
_petiﬁon in this matter. Seétion 4(c)(ii) states: ‘

Class 3B. Class 3B waters are tributary waters including
adjacent wetlands that are not know to support fish populations
or drinking water supplies and where those uses are not
attainable. Class 3B waters are intermittent and ephemeral
streams with sufficient hydrology to normally support and
sustain communities of aquatic life including invertebrates,
amphibians, or other flora and fauna which inhabit waters of the
state at some stage of their life cycles. In general, 3B waters are
‘characterized by frequent linear wetland occurrences or
“impoundments within or adjacent to the stream channel overits -
entire length.  Such characteristics will be a primary indicater - ,
. used in identifying Class 3B waters. o L LT

\V yoming Surface Water Quality Standards (Water Quahiy Rules and Reg,u]atlons ) Ch. 1 $ .
- 4{c)(ii).

Section 4(d)(ii) provides:

Class 4B. Class 4B waters are intermittent and ephemeral

~ stream channels that have been determined to lack the
hydrologic potential to normally support and sustain aquatic life

- pursuant to the provisions of Section 33(b)(ii) of these

- regulations. In general, 4B streams are characterized by only
infrequent wetland occurrences or impoundments within or
adjacent to the stream channel over its entire length. Such
characteristics will be a primary indicator used in identifying
Class 4B waters.
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Wyoming Surface Water Quality Standards (Water Quahty Rules and Regulatlons) Ch.1,§
4(d)(i1).

Both sections served as a basis for the DEQ/WQD’s decision reclassifying the Crazy Woman
‘Creek drainages from 3B to4B. (Ex. 1). The DEQ/WQD also relied on Chapter 1, Sections
33(a) and (b)‘(ii).‘ Sections 33(a) and (b)(ii) state:

" (a) Any person at any time may petition the department or the Environmental
Quality Council (Council) to change the classification, add or remove a
designated use or establish site specific criteria on any surface water.

(b) The Water Quality Administrator may lower a classification, remove a -
designated use which is not an existing use or an attainable use, establish’
ambient-based criteria on effluent  dependent waters, or make a
recommendation to the Environmental Quality Council to establish sub-

- categories of a use, or establish site-specific criteria if it can be demonstrated”

~ through a Us¢ Attainability ‘Analysis (UAA) that the original classification - -
-and/or designated use or water quality criteria are not feasible because: |

ook ok

.- (ii)"Natural; ephemeral, intermittent or low flow conditions. or water levels. -
7 prevent the-attainment of the use, unless these conditions may be compensated
for by the discharge of sufficient volume of effluent discharges ‘without
violating state water conservation requirements to enable uses to be met[.]

Wyoming Surface Water Quahty Standards (Water Quality Rules-and Regulatlons) Ch. 1;§§
33(a) and (b)(ii).

Contrary to the EQC’s Order, the rules cited above give the DEQ/WQD authority to -
- downgrade a drainage if a UAA shows infrequent occurrences of wetland areas. WQRR,
Chapter 1, Section 4(d)(ii) does not envision that class 4B drainages to be only those with a

complete absence of wetlands, but is intended to include drainages with infrequent wetland
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occurrences and impoundments. (Ex. 2, p. 3,"1]8). In fact, the infrequency of wetted areas
is an important factor when the DEQ/WQD analyzes UAA ‘petitions requesting the
downgrade of a drainage. (1d.).
The EQC’s Order- prevents the DEQ/WQD from downgrading a drainage
~ classification from 3B to 4B when there is the presence or indication of any areas in the
drainage capable of supp.orting aquatic life no matter how small that area is eomparedto the
whole dralnage The DEQ/WQD does not interpret and apply its rules as the EQC Order
suggests the DEQ/WQD should apply them Chapter 1, Section 4 is 1mportant when the
DEQ/WQD .determines existing and attainable uses contained within dramages througnout
. -the State. When the DEQ/WQD r’eviews,a UAA: it does consider exis’ging uses and attainable
uses, howeve when thF drainage is lacking so much in hydrologic OCCUTrences of tewdene;esﬂ
that an aquatxc life use is not normally or reascnably attamable the app*apnate eiaasiﬁcehen‘

’ .1s apphed (Id §9). Whlle the. DEQ/WQD rules allow the downgladg of a dramage' v

: and/ or designated uee or water quality criteria are not feasible, the Order effec.tiv'ely p'revente

* the DEQ/WQD from downgfading any drainage if itinvolves the rerﬁoval-of an existing use.
‘Lastly; the rEQC’s Order fails to properly implement the intent of the EQC when it
originally adobted WOQRR, Chapter 1 allowing the downgrade of drainegee in 2001. The
EQC’s Statement of Principal Reasons for Chapter 1, dated June 21, 2001 shows the intent

of the EQC when it adopted the rules. Prior to the existing method of determining stream
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classification, the DEQ/WQD utilized the tributary fule. According to the Statement of
Principle Reasons, “[t]hé ‘tributary rule’ approach is no longer proposed in favor of a method
that more closely ties classifications to the uses thét can be reasonably attained on each
- water.” (Ex. 3, p. 5). (Emphasis added). The tributary approach is described by the EQC
as “waters that wére named on a 1:500,000 hydrologic map of the state were assigned an
appropriate dlas-siﬁcation and listed in Appendix A of the regulations. All other waters were
given the same ciaséiﬁcation as the first listed water to which they flowed.” (Id., p. 5). Itis - -
important to ﬁote that the EQC described class 4B waters as:

Class 4B waters are essentially ephemeral streams, dry washes, arroyos etc.
where aquatic life uses cannot be attained because of low flow conditions -

. “Though there is-only one stream classified as‘4B in this rule making, there are: -

~ many stream channels which can potentialty fall within this classification
Bach, however, must first be individually identified through the requisite
UAA. The relative occurrence of wetlands within or along the stream

- - channels can be used as an indicator of whether there is normaily
- sufficient-hydrology to suppert and sustain species of aquatic life,:
- however, the extent and occurrence of wetlands may not be: the only =
indicator.” ( Id., p. 7). (emphasis added ).

‘The Statement of Principle Reasons show that it was the intent of the EQC to allow water to
be designated as Class 4B even when there is-the presence of wetlands in or-along the
drainage. The key to understanding and applying the EQC’s original intent when it adepted
vWQ'RR, Chaptér 1, is fo- apply the facts présenfed in‘a UAA to determine “reasonable
attainment” of a use. In this case, facts contained in the UAA show that the three tributaries

to Crazy Woman Creek do not reasonably sustain an aquatic life use designation. As such,
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the Order of the EQC in this case erroneously grants PRBRC’s Motion for Summary
Judgment and fails to properly apply its own intent behind the rules by determining that any
presence of wetland-areas in a drainage prevents thg: downgrade of a classification-and the
removal of a designated use such as aquatic life.
CONCLUSION

For the reasons set forth above, the Department of Environmental Quality/Water
Quality Division requests that the Environmental Qliality Council vacate it Order Granting
. Petitioners’ Motion for Summary Judgment and set the above captiohed matter for vcontestéd
~ case hearing,

-DATED ths 19% day of December, 2007.

" WA D

Joh in'S. Burbrldge

Semor Assistant Attorne ene,&alA P

123 Capito! Bulidmgv. | .
- Cheyenne, Wyoming 82061 -
- 307-777-7823
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CERTIFICATE OF SERVICE

I, John S. Burbridge, certify that on this 19" day of December, 2007 the foregoing
DEPARTMENT OF ENVIRONMENTAL QUALITY WATER QUALITY DIVISION’S
MEMORANDUM IN SUPPORT OF ITS PETITION FOR REHEARING was served by
Umted States Mail, postage prepaid, as follows:

Jill Morrison

Powder River Basin Resource Council
934 North Main '
Sheridan, Wyoming 82801

Steve Jones

- Watershed Protection Program Attorney
Wyoming Outdoor Council

262 Lincoln Street '

Lander, Wyoming 82520

//@;@1

J (gfn S. B’urbrldge
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