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bate as a valid holographic wilrsince it was
not in the decedent's handwriting.

No other prejudicial error has been found
in any of appellant's issues, and we con-
clude the judgment of the district court
should be affirmed.

Affirmed.
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person other than Helen M. Towle, ap-
pear upon the face of the document. It
is true that 1f someone, u >zknown to the
testatrix and without ler authority,
had marked up decedel:t's will, said
instrument, as original!.,! executed by
the testatrix and with said alterations

deleted, would be entitled to probate.
Musgrove v. Holt, 153 Ark 355, 240 S.W.
1068. But no claim is m'lde in the in-
stant case that these marks, interline-
ations and additions were )Iaced on said

instrument without the bowl edge and
consent of the testatrix. Of course, no
such claim could be succEssfully made,
since the evidence is un :lisputed that
these marks, inter1ineatiom~ and changes
were made by Mr. Sefterlberg in the
presence of the testatrix 'llld with her
knowledge and consent, anc that whatev-
er cancellations and interliJleations were

made which changed the tErms and pro-
visions of the original holographic wilJ,
expressed the testatrix's o'/{n ideas and
wishes. In view of these u 1contradicted
facts, we are convinced th<.t no amount
of argument can offer escape from the
simple, basic fact that the document
presented for probate was not entirely
written, dated and signed b:' the hand of
the testatrix herself. The instrument,
therefore, is not entitled to probate."
(Emphasis added.)

It is not readily apparent whether or not
the notations made by David Clift changed
the disposition scheme of the VIilJ in a mate-
rial way. The determination of whether or
not the notations materially ;hanged the
disposition scheme would require construc-
tion of the wilJ, which we do not feel we
should undertake given the circumstances
of this case.

[4] In the case at bar, we tlink the trial
court was correct in denying <.dmission of
the holographic will into prolate since it
was not entirely in the handwl'iting of the
decedent. We have previously held that a
valid holographic will must bE entirely in
the testator's handwriting. See Matter of
Estate of Reed, Wyo., 672 P.2c 829 (1983),
wherein we held a tape recordi1g made by
the decedent could not be admUed to pro-

,'/
IlIl
'\.

ROONEY, Justice, concurring.

I concur with that said in the majority
opinion. I agree that marks or charges on
a holographic will other than in the testa-
tor's handwriting invalidates it only if
made with the knowledge or consent of the
testator. Whether or not the knowledge
and consent existed is a question of fact.
In this case, the fact finder found such to
have existed, and there was evidence to
support the findings. They were not clear-
ly erroneous or contrary to the great
weight of the evidence. Herman v. Speed
King Manufacturing Company, Wyo., 675
P.2d 1271 (1984); Scherling v. Kilgore,
Wyo., 599 P.2d 1352 (1979).
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guardian ~d litem and filed a motion to for reviewing court to determine whether
intervene. The District Court, Laramie allegedly newly discovered evidence was
County, Paul T. Liamos, Jr., J., granted discoverable prior to trial, was merely cu-
divorce anc awarded custody of minor chil- mulative, or whether it was of such import
dren to hu::band and denied children's peti- and materiality as would have "probably
tion. Wife and children appealed. The Su- produced different verdict if new trial were
preme Court, Rose, J., held that: (1) the granted." Rules Civ.Proc., Rule 59(a)(7).
trial court did not abuse its discretion in
awarding custody of minor children to fa-
ther, even though children expressed pref-
erence to ~tay with mother; (2) trial court
did not al,use its discretion in securing
wife's equi;y interest in marital home with
mortgage 10 be paid over period of years,
rather thar in lump sum; and (3) children's
motions WEre not timely.

Affirmed.

Thoma3, C.J., specially concurred with
opinion.
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1. Divorce <&=:>298(5)
Trial c,mrt did not abuse its discretion

in awardin"l; custody of minor children to
husband :n divorce proceeding, even
though children expressed preference to
stay with Fife.

2. Divorce <&=:>298(1)

Prime .iudicial objective in dealing with
custody of minor cltildren of divorced par-
ents is to sl~rve best interest of child, not to
punish onE parent for real or supposed
derelictions.

~

JRLESS,
aintiff),

::;URLESS,
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(Movants),

3. Divorce <&=:>256

Trial c,mrt did not abuse its discretion

in securing wife's equity interest in marital
home with lien to be paid over period of
years, rath,)r than in lump sum, where mar-
ital home v.as awarded to husband who had

been given custody of children.

4. Divorce <&=:>184(1)
Denial of motion for new trial in di-

vorce actio:1 would not be reviewed where
wife failed to recite facts or law sufficient

~URLESS,
mdant),

(Plaintiff).
84-259.

, Wyoming.
~85. 1. Rule 24(a), W.R.c.P., provides:

"/nterver tion of right. Upon timely applica-
tion any,me shall be permitted to intervene in
an actiO:l: (1) when a statute confers an un-
conditiollal right to intervene; or (2) when
the applicant claims an interest relating to the

I for divorce and

appointment of

427

5. Divorce <&=:>73

Minor children's motion to intervene in

divorce proceeding was not timely where
motion was not filed until after divorce pro-
ceeding had been completed. Rules Civ.
Proc., Rule 24(a).

6. I nrants <&=:>79

Minor children's motion for appoint-
ment of guardian ad litem in divorce pro-
ceeding was not timely where motion was
not filed until after divorce proceeding had
been completed.

Murlie C. Hanson, Cheyenne, for appel-
lant in Case No. 84-258.

Thomas E. Campbell of Hanes, Gage &
Burke, P.C., Cheyenne, .for appellants in
Case No. 84-259.

Richard Wolf, Cheyenne, for appellee.

Before THOMAS, C.J., and ROSE, ROO-
NEY, BROWN and CARDINE, JJ.

ROSE, Justice.

These appeals come here from a suit in
divorce and denial of the children's petition
for appointment of a guardian and motion
to intervene under Rule 24(a) of the Wyo-
ming Rules of Civil Procedure. I While the
cases were separately litigated in the trial
court, they have been consolidated upon
appeal and the issues raised by each one
will be resolved in this opinion.

property or transaction which is the subject of
the action and he is so situated that the dispo-
sition of the action may as a practical matter
impair or impede his ability to protect that
interest, unless the applicant's interest is ade-
quately represented by existing parties."
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LITIGATWN BACKGROUND

Thea Ella Curl,~ss, appellant, brought an
action for divorce against Timothy Dean
Curless, appellee The judgment and de-
cree granted the divorce, awarded custody
of the two children, a boy, Trist, age 13,
and a girl, Tobi, a.~e 10, to their father with
rights of visitahm in the mother. The
court divided thE personal property and
debts according bl the agreement between
the parties and awarded the house to appel-
lee with the appellant's equity secured by a
second mortgage. n the amount of $36,000
to be paid in installments of $600 per
month with ten )ercent interest. After

entering judgment, the trial judge denied
Mrs. Curless' motion for a new trial and

denied the childre l'S motion to intervene,
as well as their mction to appoint a guardi-
an ad litem.

Mrs. Curless ap Jeals from the custody
order and that part of the decree which
allows the appellee to pay appellant's prop-
erty settlement in installments, as well as
the order denying a new trial. The chil-
dren of the parties have attempted to ap-
peal from the order denying their motion to
intervene and refus 11to appoint a guardian
ad litem.

We will affirm.

IS3UES

We are confronte:1 with questions which
ask whether the court abused its discretion

in awarding the custody of the children to
the father and in pErmitting the wife's eq-
uity in the house 10 be paid in monthly
installments; whether the court erred in
denying the appellant a new trial on the
issue of custody and support; and whether
there was error conmitted in denying a
new trial for the reason that the court was

inattentive during the trial. We are fur-
ther requested to co)l1sider whether error
was committed in d(,nying a new trial for
the alleged reason that appellee had mis-
represented the trub during the trial and
on the final ground that the court erred in
not granting a new trial in response to
newly discovered evi..lence.

In the intervenor suit the appellants con-
tend that error was committed in not allow-

ing them to intervene to seek a favorable
response to their expression of custodial
preference and in the court's refusal to
appoint a guardian ad litem.

FACTS

Pertaining to Custody

The appellant, Thea Curless, filed for
divorce in April, 1984, asking for custody
of the Curlesses' two children, aged 13 and
10, child support and an equitable distribu-
tion of the marital property, assets and
debts. Mrs. Curless is a junior high school
teacher with a master's degree in edu-
cation. Timothy Curless is gainfully em-
ployed by the Union Pacific Railroad.
There is disagreement as to how much time
Mr. Curless' job keeps him away from
home and how much time Mrs. Curless'

employment and extracurricular activities
kept her from attending to the children-
but the court heard all of that testimony.
The parties disagreed upon which one did
more or less than his or her share of house-

hold duties and attending of children, but
the court heard these fact conflicts and
took them into account in its decision mak-

mg.

The court heard testimony to the effect
that Mr. Curless is an alcoholic but that he

has "quit drinking." Mr. Curless testified
that he had not had a drink since he made a

commitment to give up alcohol four years
ago. There was evidence that Mr. Curless
had been a user of marijuana and had a
marijuana plant in his home. Mr. Curless
testified that he had had "no involvement

with any drugs for * * .45 days," and had
not had a marijuana plant in his home for
the last "eight or nine years."

Finally, the court held, and the parties do
not seriously contend otherwise, that both
parties are fit and proper persons to have
care and custody of the children.

STANDARD FOR REVIEW

As in other appellate matters, we have
articulated the same review standards for



CURLESS v. CURLESS Wyo. 429

te matters, we have
'eview standards for
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dome~tic-relations appellate matters. In 1108, 1117 (1979); Cline v. Sawyer,
Lawrt~nce v. Lawrence, Wyo., 628 P.2d Wyo., 618 P.2d 144, 145-146 (1980)."

542, 545 (1981),we said: We thus apply these precepts to the con-
" . * * * There are settled appe1late con- tentions at issue here.

cepts which we follow, a1l for the most N
part favorable to the party prevailing in RESOLUTIO OF THE
the ;rial court. An appealing party has a CUSTODY-OF-THE-CHILDREN
hea1'y burden to overcome. We must ISSUE
aSSlme that the evidence in favor of the [1] The trial court held that it was in
successful party is true, leave out of the best interests of the children that cus-
comideration entirely the evidence of the tody be in the father with rights of visita-
unsuccessful party that conflicts with it tion and temporary custody in the mother
and give the evidence of the successful when the father is away from the family
party every favorable inference which home on his job. Accordingly, the children
may reasonably and fairly be drawn wi1l remain in the family home, enjoying
fro IT, it. Jelly v. Dabney, Wyo.1978,581 the same neighborhood, schools and friends
P.2d 622, 624; Laramie Rivers Co. v. as was the situation before the divorce.
Pim.eer Canal Co., Wyo.1977,565 P.2d We notice that during the trial there was
1241, 1243-44; West's Wyoming Digest, testimony to the effect that the children had
App,~a]& Error Key Nos. 931(1)and 989. expressed to one of the witnesses on the
In this case, there were special findings stand a preference to stay with their moth-
of f~ct which must be construed libera1ly er. However, the children's wishes are only
and favorably to the judgment. We pre- one factor for the court to consider when
sum,~that they are right and where the awarding custody. Douglas v. Sheffner, 79
findings of the trial court are not incon- Wyo. 172, 331 P.2d 840 (1958); Bergstrom
sistent with the evidence, clearly errone- v. Bergstrom, N.D., 296 N.W.2d 490, 10
ous, or contrary to the great weight of A.L.R.4th 812 (1980).

the ,~vidence,they wi1lnot be disturbed The determination of custody rests with-
on appeal. Diamond Management in the sound discretion of the tria] court,
Cor]'. v. Em

L
P
Bire Gas Co,?" 594 P.2d subject to correction only for abuse of dis-

964 11979); e ar v. Hayme Wyo.1976 t
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. . . abuse of dIscretIOn. Aylmg v. Ayhng,

conc]u.slOnof what preponderates ISwIth W o. 661 P.2d 1054 (1983).the trIer of fact. Koch v. Brown, Wyo. y,
1965, 401 P.2d 459. Credibility of wit- We said in Lovejoy v. Lovejoy, 36 Wyo.
ness!'s is for the trial court. Hench v. 379, 256 P. 76, 79 (1927):
Robi~son, 1955,75 Wyo. 1, 291 P.2d 417; "* * * The decision of the trial court
Eblea v. Eblen, 1951, 68 Wyo. 353, 234 should not be disturbed, except on clear
P.2d 434. Appe1latecourts cannot try a grounds, as that court is usually in a
case de novo. Marken v. Goodall, 10th better position than the appellate court
Cir.1~)73,478 F.2d 1052.' (Footnote omit- to judge of the respective merits and
ted.) Madrid v. Norton, Wyo., 596 P.2d needs of the parties."
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We have said that t'1e matter of award-
ing custody in a divorce proceeding is a
comparative propositio 1 wherein the court
exercises its best judg nent and discretion,
and custody wil1 be a\\ arded to the parent
according to that whic'1 the court be1ieves
to be in the best intere~ t and welfare of the

children-:-all without rEgard to the fault of
the divorcing parties. Wilson v. Wilson,
Wyo.,473 P.2d 595 (19'10).

[2] The prime judicial objective in deal-
ing with custody of minor children of di-
vorced parents is to serve the best interest
of the child-not to pU'1ish or reward one
parent for real' or supposed derelictions.
Henson v. Henson, V\yo., 384 P.2d 721
(1963). That is what n e court in Butcher
v. Butcher, Wyo., 36i P.2d 923 (1961),
found-that there was no error in award-

ing the custody of foul' minor children to
the father in circumstances where the

mother was given visitation at al1 reason-
able times together with custody during
the summer months. Tliis situation is very
similar to the case at b<.r.

We are mindful of these long-established
precedents and, when a )p1ied to the facts
of this case, it becomes i TIpossible for us to
say, as a matter of law, 1hat the trial judge,
in awarding custody here, was engaged in
an abuse of his discre:ion. In truth, a
review of the record shnws that the court

careful1y considered al factors bearing
upon the children's conc~rns and adjudged
their welfare in a way w'1ich can be said to
be in their best interest under all of the

unhappy facts of this ca.;e.

RESOLUTION OF THE
PROPERTY-SETrLEMENT

ISSUE

[3] It is the further contention of appel-
lant Thea Curless that the court abused its
discretion in awarding tl e family home to
the appel1ee with the appel1ant's equity to
be paid over a period of years at ten per-
cent per annum. The aIternative to this
plan would have been for the court to order
the sale of the home where the children
were being raised in order to accommodate
appeIJant's financial p'eferences when

those needs were being adequately accom-
modated through her job as a school teach-
er and the court's monthly pa,yment plan.

We find no abuse of discretion in the

property-settlement provisions of the de-
cree.

Trial courts have great discretion in di-
viding marital property. Paul v. Paul,
Wyo., 616 P.2d 707 (1980). There are no
hard and fast rules governing property di-
vision. Klatt v. Klatt, Wyo., 654 P.2d 733
(1982); Paul v. Paul, supra. In a divorce
proceeding, a just and equitable division is
as likely as not to be unequa1. Paul v.
Paul, supra. The trial court's discretion
wi11 not be disturbed except on clear
grounds. Paul v. Paul, supra. We will
not constitute ourselves as a court of first

instance in order to adjust the division of
property in a divorce case. Paul v. Paul,
supra. As an appellate court, our power to
disturb a property settlement fixed by a
trial judge is limited indeed. There must
be a clear abuse of discretion before we

wil1 upset or adjust such a settlement. We
consider "abuse of discretion," in this con-
text, to be such abuse as shocks the con-
science of the court. Paul v. Paul, supra,
616 P.2d at 714. As we said in Paul v.

Paul, the abuse "must appear so unfair
and inequitable that reasonable persons
could not abide it."

In the case at bar, having awarded custo-
dy of the children to the father, it was then
within the court's discretion to award him

the family home, with a $36,000 lien for the
benefit of Mrs. Curless to secure her equi-
ty. Considering that all expenses of the
home and children fal1 on Timothy Curless,
it cannot be said as a matter of law that

the payment of $36,000 in installments is
an abm;e of discretion. Thea Curless has a

master's degree and is employed as a jun-
ior high school teacher. Her salary plus
the $600 per month from the property set-
tlement should make finding housing rela-
tively simple. That she might have pre-
ferred a different arrangement or found it
more beneficial does not mean the trial

court exceeded its authority, and we hold
that it did not.

iI
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RESOLUTIONOFTHEDENIAlr--OF- cretion. ..., Opiev. State, supra,
MOTION-FOR-A-NEW- 422 P.2d at 85."

TRIAL ISSUE

[4] Apl'eliant moved for a new trial

upon grounds that are simply unsupported
by the evidence. For example, she urges
inattention of the court when the record
indicates Exactly to the contrary. She
urges that the witnesses lied, but it turns
out that sh~ is talking about conflict in the
evidence rtther than perjured testimony.
Appellant's further ground for new trial is
bottomed ir the assertion that she is pos-
sessed of 1ewly discovered evidence of
which the c JUrt system should take cogni-
zance.2

On the i, sue of newly discovered evi-
dence, we :;aid in Walton v. Texasgulf,
Inc., Wyo., 1;34 P.2d 908, 913 (1981):

". . . Our past decisions make it clear
that the party seeking a new trial on the
basis of n\!wly discovered evidence must
satisfy thE court that: (1) the evidence
has come 10 his knowledge since the tri-
al; (2) it v'as not owing to the want of
due diligen~e that it did not come sooner;
(3) it is so naterial that it would probably
produce a different verdict if a new trial
were granted; and (4) it is not cumula-
tive, viz, s1eaking to facts in relation to
which therE was evidence at trial. Opie
v. State, ,upra, [Wyo.] 422 P.2d [85
(1967) ] at 85; John B. Roden, Jr., Inc. v.
Davis, supra, [Wyo.] 460 P.2d [209
(1969)] at ~16. We also said in Opie
that:
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" ,. . . [l]t is within the sound discre-
tion of the trial court to grant or re-
fuse a m<,tionfor new trial based on
the discmery of new evidence; and
that the action of such court cannot be
challenged except for an abuse of dis-

2. Rule 59(a)(7) W.R.C.P., governs the newly dis-
covered evidence ground for obtaining a new
trial. It provid es:

U(a) Grounds -A new trial may be granted to
all or any of :he parties, and on all or part of
the issues. On a motion for a new trial in an
action tried Nithout a jury, the court may
open the judj;ment, if one has been entered,
take additional testimony, amend findings of
fact and con :lusions of law or make new

708 P.2d-'j
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In support of her after-discovered-evi-
dence contention, Mrs. Curless simply
states that she later discovered facts that
she did not know about at the time of trial
in that she did not know that one of the

children was receiving counseling when the
parties were before the court. This is just
as good a time as any to say that this court
will not entertain such an assertion without

facts and briefing which will permit us to
consider the issue under Rule 59(a)(7), W.R.
C.P. We cannot tell from either the record
or Mrs. Curless' brief whether she exer-

cised such diligence in preparing for trial
as would have permitted the discovery of
the evidence relied upon in the motion-for-
new-trial contentions.

In this regard, the rule is that:

"A party cannot neglect to exercise such
diligence in the preparation of his case as
the circumstances reasonably suggest
and as would enable his attorney to take
the necessary steps to procure the evi-
dence, go to trial without it, and when
defeated be entitled to a new trial for the
lack of evidence which could have been

produced had proper diligence been exer-
cised. [Citations.]" Saunders v. Saun-
ders, Wyo., 464 P.2d 1020, 1023 (1970).

I,

~

We cannot ten whether the evidence
upon which the appellant relies was dis-
coverable prior to trial, whether it was
merely cumulative, or whether it was of
such import and materiality as would have
"probably produce[d) a different verdict if
a new trial were granted," 634 P.2d at 913,
and there is no recitation of facts or appro-
priate citations of law to inform us in these
matters. In such circumstances, we cannot

!
i!i
II

!

findings and conclusions, and direct the entry
of a new judgment. Subject to the provisions
of Rule 61, a new trial may be granted for any
of the following causes:
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* * * * * *

"(7) Newly discovered evidence, material
for the party applying, which he could not,
with reasonable diligence, have discovered
and produced at the trial; * * *"
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and wilJ not c msider the Rule 59(a)(7),
W.R.C.P., grounds for new trial.

RESOLUTION OF THE CHILDREN'S
INTERVEN(IR-AND-GUARDIAN-

AD-LITEM ISSUE

1ntervenor

[5] The appellant-children's motion to
intervene was TICt timely filed and cannot
be considered by the court upon the alleged
merits of the mo;ion.

Rule 24(a), W.R.C.P., provides in perti-
nent part:

"Intervention of right.-Upon timely
application an:'one shall be permitted to
intervene in aT.action: * * * (2) when
the applicant cI ,Limsan interest relating
to the property or transaction which is
the subject of the action and he is so
situated that th(, disposition of the action
may as a practi~al matter impair or im-
pede his ability to protect that interest,
unless the appicant's interest is ade-
quately represer ted by existing parties."
(Emphasis addec.)

The children, th{ parents of the children
and the attorneys for the parents knew or
are chargeable with the knowledge in all
the circumstances d this case that the

custodial rights and interests of the minors
would be settled in the divorce case absent

a timely motion tc intervene and the ap-
pointment of a guardian ad litem.

The motion and ;rial scenario went like
this: 3

,,* * * On July :~O,1984, after the trial
but prior to the ~ntry of the Judgment
and Decree, the A ppellants through their
attorney filed a Motion To Intervene to-
gether with a COinplaint requesting cus-
tody be granted 10 the Mother with lib-
eral visitation rig 1ts granted to the Fa-
ther * * *, Motioll To Appoint Guardian
Ad Litem and Mo :ion For New Trial Or

In The Alternativ{ To Amend Judgment.
On that same day, July 20, 1984, the
Motions were set Jor hearing for August
14, 1984. * * *

3. From the appellant..;hildren's brief.

"A Judgment and Decree was filed Au.
gust 7, 1984 which granted a divorce to
the Mother, divided the property of the
parties and awarded custody of the Ap-
pellants to the Father. The Court found
that 'both parties are good parents, fit
and proper to have custody. . .' and fur-
ther found that 'It is in the best interests

of the minor children that the father,
Defendant, be granted custody'. * * *

"A hearing was held on Appellants' Mo-
tions on August 14, 1984 together with a
Motion For New Trial filed by the moth-
er. On October 3, 1984 an Order Deny-
ing Intervenors' Motions was filed."

As can be seen, the motion to intervene
was not filed until after the trial of the

case. Although the judgment was finalized
August 7, 1984, after the motion to inter-
vene was filed, the issues had already been
heard and adjudicated. .....

Timeliness is a condition precedent for
exercising rights contemplated by Rule
24(a), W.R.C.P. To wait until after adjudi-
cation of the issues is too late, barring
extraordinary circumstances. McDonald
v. E.J. Lavino Company, 430 F.2d 1065
(5th Cir.1970). The determination of timeli-
ness was within the court's sound discre-

tion. In the exercise of that discretion, the
trial court must weigh time limits in light
of the circumstances of the particular case,
including whether it was possible for the
applicants to have sought intervention ear-
lier. In re Marriage of Guinn, Colo.App.,
522 P.2d 755 (1974). While the issue of
timeliness is flexible, it necessarily must be
left to the discretion of the trial court. In

re Marriage of Guinn, supra, 522 P.2d at
756; American States Insurance Co. v.
Hartford Accident and Indemnity Co.,
218 Kan. 563, 545 P.2d 399 (1976). The
application of the intervenor must be made
when it is still practical for other parties to
enter the action. James S. Jackson Com-
pany, Inc. v. Horseshoe Creek Limited,
Wyo., 650 P.2d 281 (1982). Waiting until
after the adjudication of the issues is too
late.

J....


