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UNITED STATES OFFICE OF P.O. Box 25005
DEPARTMENT OF THE GENERAL Denver, CO 80225-0003
AGRICULTURE COUNSEL (307) 275-5552, FAX 275-5857
September 25, 2007
Termi Lorenzon ? & »
Executive Director 51 g gt
Environmental Quality Council 513 e
122 W. 25th St ‘ \__0‘:9{"’7’{}“" Counct
Herschler Bldg., Room 1714 Tertt A o ettt
Cheyenne, WY 82002 poviron®

Dear Ms. Lorenzon:
Subject: Subpoena of Phillip Gonzales

Our office reprosonts the agencies of the United States Department of Agriculture in certain legal
matters.

You have subpoenaed Phillip Gonzales, an employee of the Natural Resources Conservation
Service of this Department, u appear at a Hearing ot Wednesday, Septemher 26,2007 at 9:30
AM. As we understand it, you wish testimony in regard to a water quality reclassification issue

raised by Kennedy Oil,

The USDA regulations at 7 CFR 1.210, et seq, effective October 19, 1990 as amended November
29, 1993, prohibit USDA employees from testifying in actions in which the United States is not a
party unless it has been found by the head of the agency or his delegee thal it would be inthe
interest of the United States. We have been advised by the agency that they do not consider it in
the best interest of the government at this time.

The Supreme Court has specifically recognized the authority of agency heads to restrict

testimony of their subordinates. Uhited States ex rel, Touhy v. Ragen, 340 U.S. 462, 71 8.Ct.
416, 95 L.Ed. 417 (1951).

An action seeking relief against a federal official, acting within the scope of hus authority, is an
action against the United States, subject to governmental privilege of immunity.

§ ; Latsen v,
g%x;lgﬁ) tic and Foreign Commerce Corp., 337 U.S. 682, 688, 69 5.Ct. 1457, 1460, 93 L.Ed. 1628

Because of sovereign immunity, 4 state court has no jurisdiction to compcl an employee to
testify. Boron Oil Co. v. Downie, 873 F.2d 67 (4th Cir. 1989). The principle of federal
supremacy reinforces the protection of sovereign immunity in such a case. Id. See also Sharon
Teaze Co.v. FERC, 691 F. Supp. 381 (D.C. 1988); Marcoux v. Mid-States Livestock. et al, 66
F.R.I. 573 (W.D. Mo. 1975). A state court has no jurisdiction to hold an empluyee in contempt
for not testifying based on his/her regulations. Swett v. Schenk, 792 F.2d 1447 (9th Cir. 1986).
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The regulations at 7 CFR 1.210, et sey., have the force and offect of law. An employee can
neither be compelled to disobey a direct order from the head of his agency given pursuant to
those regulations, nor be punished for adherence 10 the mandate of those rcgulations. Boatright

v. Radiation Sterilizers. Inc., 592 F.Supp. 1314 (D. Colo. 1984).

Withont authorization to testify, if the employee is forced to testify, he may be subject to
disciplinary action under the regulations. Also, without authorization to testify, any testimony he
might be forced to give is outside the scope of his employment, and, therefore, cannot be relied

upon.

To the extent that documents are being requested, the request is being treated as a request under
the Freedom of Information Act as required by the regulations and the documents will be
released by the agency pursuant to the Freedom of Information Act.

We request that you withdraw the subpoena since the employee is not authorized to testify.
Please let us know as soon as possibie if you are willing to do so.  Once the subpoena has been
withdrawn, we will have Mr. Gonzales return the check which was provided with the subpoena.

A copy of 7 CFR 1.210, et seq, is attached.

NOTE: The subpoena was setved on Mr. Gonzales yesterday, September 24, 2007, and
while the agency has indicated that they still would have denied authorization 10
testify we are frequently able to work with parties to help provide them with
information if we are given sufficient notice. Unfortunately because of the short
notice, we are not going to be able to provide you with any assistance in this
matter. We have asked Mr, Gonzales whether there is any NRCS file regarding
this matter and he has indicated that there is no written docimentation of any kind

that has been created by NRCS.
Sinccrely,

STEVEN C. SILVERMAN
Regional Attomey
T

oo st ]
B [
Y Thomas L. Japhet
Attomey

Enclosure

cc: Ryn Fenner, NRCS-Casper
Phillip Gonzales, NRCS- Buffalo
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dacision on the application &s expadi~
tianaly mn possible after completion of
proceedings on the applicaflcn. When~
ever pussibie, the decisien ghall he
mads by the suis administretive jodge
or pensl thet decided the contract ap-
penl ¥or whinh fees are soughL. The d¢-
pisgfon shall include wriiten undings
and conslusions on the applicant’s ell-
gibility end stabus oo & pravailing
party, and an explanaton of the rea-
wong for eny differemce botwsen the
amonnt requested and the amount
awarded. This decigion also shall in-
pluae, if et isouy, findings on whether
the position of the Depsriwment wes
substantially justified, whether the ap-
plicant undaly protracted the procecd-
ings, or whether special clrewmalangses
malks g swerd unjusl. I the spplicant
Las sotight en award against more than
wne agonay, the deainion ghall allocate
responginility for payment of any
award made among the agencies, and
shall explain the reasons for the ailoce-
tHon made.

_§1201 Department review.

(n) Fuecept with respact to & procesd-

ing coversd by §1.183(a)(1)(1) or this
pary, sither the epplicint or agensy
potnsel may seek roview of the injidal
decizion on the fes application, in sc-
eordamns  with the provisions of
$E1.14%(s) end 1.148(a) of this part, If
neither the applicant nor sgency coun-
se] seays roview, Lhe initial decision ou
the fee application shall become o fnal
decision of the Department 35 days
after if; is gerved npon the applcant. B
review ia taken !t will be in accord
with the- provisiops «of HLI4ED)
through {1) and 114600} of thls part.
- {0} With respect to 8 progeeding cov-
ered by 183G of this part, el
ther party wmay seek reconalderation of
the decision on the Fee mpplicaticom in
socordance with Rule 29 of the Bosrd of
Contract Avpsals contained in §24.21 of
this title, In addition, either parby mpay
armaal 8 decision of the Board of Con-
tract Appesls to the Courf of Appesls
for the Pederal Cireuift lu accordance
wibh 41 TLA.C, (0T

§1.262 Judicial review.

Judlcial review of final agenoy deci-
slons on awards may he gought a8 pro-
‘vided in & LLE.C. S04(0KZ '
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§1.208 Payment of award.

An sppleant seeking payment of an
award gnaell scbmit 10 the head of the
pgency administering the statubte iu-
volved in the peeeseding o copy of the
#nsl desision ¢f the Deparfment grani-
tng the award, acecrupenied by & state-
fens thal the ppilcant Wil pulb seel
review of the decigion in the United
Stales sourts, The agenoy will py the
amount awardsd 5o the applicant with-
in &0 dava. wnless jndleiel review of the
award or of the underlying aecizlon of
the sdversary sdiudication hes been
sought by Lhe spplicant or any other

party to the proceeding.

Subpait k—Appearance of USDA
Emfloveas cis Withasses in Ju-
dicial or Administrative Pro-

ceadings

SouRcE: B3 PR 427, Oon 18, 18K, unless
otharwlse noted,

§1.210 Purpose.
This kubpart 8858 forth procedurcs

governing the appearance of USDA em-

ployeco 28 witnasens in arder o tastify
or produce officlal documents in jndi-
cizl or pdininistrative proceedings
whap gueh anpearnacs is in thelr ofll-
clal capecity or srises out of or Ik ve-
Jdwled to thelr omployment with USDAL
Thess regniations do not apply to ap-
pearances by USDA employese as wit-
nesses o judiolsl or administrabive
proceedings which ere purely parsonal
or do not aring out of or relate to thalr
srnployment with USD4. This subpard
#1rn does hot apply to Congressional
requests or suvposnas for festimony or

documents.

$1211 Definiticos.

(o) Adminichratine groceeding means
any procseding pending before xoy fed-
arpl, utate, or jocal agency and under-
taken for the purpess of (e Issunnee of
any regulakions, orders, licenses, per-
uiits, or other ralings, oy the sdjudicas
tion of any matter, dispube, or oon-
BraYersv.

(h) Appearcnce mesns tesllmony or
production of documents the request
ror which arices out of an employes’s
offistal duties with USDA or relatos to
Bis or her emplovment with TEDA, For

-8a

P.83-85

the purpose of thig st
ance alse insludes ga
ton, Interrogstory, .
wriuten submiggion.

(€) Judicial pra~- g

ar coptrovarsy
erel, state, or 1

(d} Treeoed expara. . v
5{ money pald-fto g ¢
burdemant for
mezls, and other nn
penges In conmection
ab a judieial ar ndmin

(8) USDA mheans 1
Department of Agriey
ulomal unli of USDHA
pgrtg to an offinial wit
the Bacretary of Agric

{g) Valld summons, =
s, Zees

od properiy and
sathority and the jurl:
avigr of thae ooart o
sgency or official that

(h) Witness fecs mear
money pald to B witni
tlen for attendance at
mindstrative procoedin

11212 General,

No TT8UA amployes :
Limory or prodnes doo
cial oFf adpunisteacive
less suthorized in socs
anhparh.

§L218 Appesrar
half of the Th

An eruployee of .. .0

" A witnse: on hahair

States in any Judiciz
5‘76 pmcmdin% withon
sammons, spbpodng,
BITY procesd Employe
porrission for auck
éiom c;bhﬁirf irmediate s
& UBDA agency or
hos fssued Instroction

arwise,

{1214 Appearaugg
half of u otha
efd Stales whishra the

not 8 party,
(2} An employes of U
& valid surnmond, sub
Smpuigory pronssa ds
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§1.215

ing; or ¢f the officlal or attorney e
reagmting the United States, in the
case of an administrative pracescing,
to represent the iuterests of the em-
ployas and USiIA. :

(d) If there is any question regarding
Lbe velidity of & @ummans, aubpoend,
or other compulsgry procesd, &R eul

“plnyes shall contect the Offics of the

Ceners] Oounsel for sdvica. -

{a)(1) Tn dotermining whatier the sme
pioyes's appearsnos iw in tho imtazest
of Usha, authorizing offisials should
guunsider the followlngT

() what intersst of USDA would be
promoted by the employes's testimony:

(11) whether &n abpestanos would re-
gult in an nnoscessary interferemce
with the dulies of the USDA smplovea;

(i) whaether an employesa's testi-
mony would resuit in the appenransd of
improperly favoriug oné litlgrnt aver
ansother.

(2) The sonsidersbions Hated in pars-
graph (o)1) of this mectlom are f1ins
trative and oot axbaustive.

51216 Bubpoenas
USDA records in jadicial or admin-
istrative proceedings in ‘which the
United States 18 pol b packs.

{8} Subpoenss dudes tecum for USDA
racords in jodigial or eduinistrative
proceedings in which the Tnited Shatas
is nob g party ehell ba Aaamed bo be re-
quests for.records under the Freodom
of Tufarmation Act snd shell he hao-
dled pursnant ¢o the rules govarnimy
pablic dfsclesurs under subpart & of
Ehls part.

{b) Whenever a subpoens duces teolin
compelling the prodnnation of records is
gerved on & USDA employae in & judi-
mnl ar sdministrabive proceeding in
which the United States is 1ot & PRTLY,
the employes, after consultaticn with
+he {(eneral Counsel ur hils or her des-
tgnoa, shiall appesr i response therabo,
Tespectfully dccline bo prodics the
records on the grounds that it is pro-
fimtad by this sestion and atate thab

the production of the records inyoived.

will he Eandled in accordance with sub-
part A of this part.
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i1eie paaranos L4 = witness e
; préxégﬁan of documants ox behalf

of m party gther then the United
SQtutes where the Untied Stalen In v
party. \

(&) An empioyed of USDA gerved with
g valid snromons, subpoesi, O othap
compulsory process Armanding his or
Ber ajpesranse, or othepwise requestsd

to enpeap or produce decuments o be-

nalf of & party other than tho United
dgeates in a judicial ot administrative
procesding fi which the Unitad Stgtes
(s = party, shell promply noully the
head of his ar hear TEDA agency and
tis CGenersl Connsel or hiz or her des-
ignee of the exiaiande and neture of the
grier compeling his or her Appearance,
or of the doownesnt requesting his or
Ler appearance. He or she shali also
gpacify, if thatda rrown, the nators of

the judioia) or administrative procsad-

ing and the naturs of the testlmony o
documents reguasted.

(b)) Bxcept &a orovided ln para.
graph (bY@ of this section, ap om-
Floyos of USDA only may aypeAr s a
witness or produce recordd on bahalf of
& party other than the United States in
a judicial or pdminisirstive procosding
{n wiich the United States 8 & party if
such apposrange or prodoction has
bean ordered by the service on the em-
ployee of & valid sumions, suhpoeha,
or other eompulsory process insusd by
g court, administrative asgency, ar
cther ulficisl autkorized ta aompel his
or het Appaaranes.

0 Ap nmploves Tequested So 2phoar
s o witness ar produes records aon be-
half of & party other than the United
Stztes in & judicial or sdmlulsteative
procesding in which the United States
is o party, withouf being garved a valid
guynions, gubpoens, or other eompitl-
sory procsss, may appesr Or producs
vecords only it such Eppesralice OF Pro-
duction has been antherized by 2 rep-
cegentabive of the Department of Jus-
tica, the United Siates Attoraey, or
other sounsel who s reprosenting the
United Stabes in the cese Of 8 fudicial

proceeding; or by tho offleial ar attor- .

ney reprusenting thc United States, in
Khe caze of an administrative proceed-
ing.

tey The haad of
shall conault with ¢
ar his or her desls
there o prounds
pioyes's attendanes
documents and, if ¢
o quash the surm
pulsery process, of
tion wnose paregrar
wion.

() Ae approprisis
sl or i or her de
the sssigbance of !
Joatics, & United £
phher ecunsel repre
Slabes, in the onee
cooding; ar of the «
ropregonting the Wr
cese of an adminis
o represent the I
pioyee nud UIDA.

{c} If there lg any
the validity of & &
or other compuisg:
ployes shall contac

. Ganeral Uounsel for

51917 Witness fo
pnses.

&) Any employe:
tends & judieiad or
ceeding w2 & witnes
or produve officisl ¢
of ths United Btate:
=] expanges ln conz
pearanos in acgord:
euttora Trevel e

{0} An smpluyes
tends & jndicial or
osading on hehalf ¢
in pot antitied to r
attendence.

(¢) An empiovec
tendg 2 judiciel or
soeding on behielf o
the Unlted Btates
ance is {n his or he
eriseg ouf of or r«
employment with?
travel wxpedses o .
Agriculture Travel
sxtant that mitch &7

. for by the court:

compeliing hinort
the party on whose
DEATS.

(4 An employes
tends a fudiclal eor
seerting on behalf ¢
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hall pr%:ggﬁf ;;gnw ather cc;waﬁ representing the Tinfreq F907 punary sotion. g

ar har Staben, in the canme of a Judicial pro-

Gounsel or his ‘gé;"";f‘?ﬁ; camding; or of the offfelsl or attornay §1.219 Delogations, I

sristones and na arRriCE, revrefeuting the United States, In the (=) Pxcept ss provided in paragraphs ;
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naiure of The Losiimeny or other cempulsory process, an em- vided in §51214(8) and L2180 of this . i

squestad. in pers- ployee sball contact the Office of the part, Lo employees of his or her agsncy L.

ept ?ﬁi mﬁéﬁ AR em- Ganeral Counsel for advice, &3 é‘el:tl:wa: N T ice of }’E{ :
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anh only may R o 1217 Wituess feea and travel ex- ¥, 0 & lavel no lowsr than two laé?;alﬁ b b
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»r thon the Ual proca (&) Any employes of USDA who 2t~ (3)1n g fre1y somponent of kD ageNCy, 2
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8 ﬁnitadﬁ?h&pﬁ::du ction bas cac&ing a8 8 gﬁff? in erdebx; to i‘a’fm who heads a stats afficg, oJil §

ARG tha em- GF Prodnot o oTuLtMnLE gn (b) Notwithstanding paragraph (&) af i

Ay mmons, subpoczs, | of e United States ia entitled o trar. this section, the Chiaf of the Forest =

:nf;ﬁtﬂﬂod ry process lasned hy

ia2 qurthorized to compel his

AR,

oy
nolayes pregnested G0 &R e

rodund recusds OR
f:.r:; :gbhax than the Unibii,
- juﬁc&:ﬁ gﬁe ﬁnitzi; States
H whl '
‘é?nhQnt being stmfad_ & validpw
subpoens, oF ::m; .:.amm

Apha end
?iﬁ;}fxg:gb appesranas OF Bros
antborized hy & §e§-
« of the Deparimeat of Juos
%zimd Stetes Altorpey. &F
nsel who is represemg,gﬂg{dd
aies i1 the uaas of & §
) Te

& o byt:&:m {Inived States, it

;;I;,z; edministzative procsed

afficial or afber

el expensss in connestion with suoh sp.
peerance In accordanca with the Agri-
¢ultare Travel Ragulations,

(&} An ewployes of USDA who #t-
tends n judicial or adminfermtive Pro-
csedine on hehalf af the Thiited Statog
is yot entitied to regseive fees for sgoh
attendanns, ‘

(¢} An cmployes of U=DA Wio ate
Eenda & fudiciel or administrative pro-
ceading on haheif af g party other thon
the United Shntes when ench gppasr-
Buce e ju his or her offiaie] vapasity o
alses ous of or relates to kig or her
employment with USDA is enfitled to
1998l expenner in acsordance with the
Asticulture Travel Regulations to the se; :
&xtent that such expanses ave nnt rald (% Tn the field camponeny of the Of
o by the court. sgency, op offlefal flce of the General Counsel, to Re:
Sompelling Wis or ber appoarance g by glonal Attorneys wha may redelegate
e pasty ap whoss bubalf he or ghe ap  thelr responsinliities to Anastinta Reo-
dears, : - gional Arterneys and Assistant Re-

3 3 gionel Atbarnoyn wha report Lo Lhern,

{d} The responsibilities 889 d fo

esding on bokalr of & perty other than  heads of agencies snd to Amfnﬁiﬁ and

Service may celegata hip reaponsibil-
itiez under this subpart a8 follows:

(1) In the Hetional efffcs of L For-
est Service, £o & lavel no lowe. then g
Deputy Chief of ths Porest Barvice:

2} In & fleld component of the Foreat
Service, 1o 1 levs! no lswer than & Rew
gional Forester op Station Director,

{¢) Nobwithstanding parsgreaph (o) of
this sactien, the Sandére! Counscl sy
delegate his responsibllitisg under thisg
gubpart ax follows: .

(1) In the National offics of the Offics
of thie General Counsel, to & level no
lower thas gy Asglatant Genaral Coune
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