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" BEFORE THE C 09775%“%5,,};
ENVIRONMENTAL QAULITY COUNCIL
STATE OF WYOMING

INTHE MATTER OF THE APPEAL .

OF THE COPPERLEAF SUBDIVISION WATER
SUPPLY, TREATMENT, STORAGE, AND
BOOSTER PUMPING SYSTEMS,

Permit No. 06-274RR / Reference No. 06-236RR

Docket No. 06-3814

N Nt N N

DEPARTMENT OF ENVIRONMENTAL QUALITY/WATER
QUALITY DIVISION’S RESPONSE TO

PETITIONER’S FIRST COMBINED INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS

| INTERROGATORIES
INTERROGATORY NO. 1: I&eﬂﬁﬁy and describe in detail the aquifer from which
each of thethrcc wells draw water from. This answer should include a coniplcte geologic
" characterization of the aquifer for each individual well,
| ANSWER: All the information the DEQ/WQD has regardjng the aquifer in question
is pfcvidcd as follows: Aquifer information was provided in the acplication document_s for |
the C_.oppﬂ.rleaf Water Supply & Treaugmt Demgn chcrt, DEQJWQDapp]‘jcaﬁOn number
| 06-274RR In suppoxt of th1s application was a Thomas Pﬂch report, received March 22,
2000, caIled "Supplemental Groundwater Supply Report for the Copperleaf Subdivision".
All these apphcatmn documents ‘were taken to Valley Pnntmg in Lander. Wendtland &

“\,a e

Wendﬂand contracted dlrectly W1th ValIey Prmtmg for cop1es of thescdocuments Aqidltmnal

2IEI B j’

E mformatlon regardmg thc aqulfer Where aH 3 Wells are located was mcluded m,T,om P,chh‘

‘&'L -».-» =._.;",Lg . :\A.J SR

;&‘” ff',_* }-‘;, RIS I
' June 16 2006 responsc to John Passehl's June 1 2006 review. Tom Pilch's August 7 2006




it DEQ wth information oh the ayhifel Was seat te Wendﬂand & Werdtsid dad
' Gretchen Hurley on April 18, 2007, AdditieralHirfrops SologicHF inforiiation and e 3

ifting Togs Were suhmztted in Tom Pileh’s Dedetnbér 11,2006 ] letfer. This

| dorhesticwell di
report substantlates the alluvial aquifer mformauon presented in the application. 'This
12/11/06 information was sent to Wendtland‘ & Wendtland and Gretchen Hurley on April 19,
2007. | |

INT ERROGATORY NO. 2: State- all - facts relied ‘upon to support the

‘ conclusron/assumptton that each of the three wells draW water from an alluv:tal aquifer.

_ ANSWER:--AHthe-infoﬁrlaﬁon-relied;uponfertheDEQ/WQD conclusion/assumption
is in the documents listed in ANSWER to D\ITERROGATORY NO. 1.
| IN‘I‘ERROGATORY N() 3: LlSt all sources of recharge forthe alluv1a1 aquer from -

- which each of the wells draw. The answer should contam, but not necessarﬂy be limited to,

all evidence and factual support for each recharge source(s) the DEQ hsts or identifies. In

. theeventup grad:ent sources of septic efﬂuent arenot listed asa source of actual or potentlal

' recharge to the alluvial aquzfer for each well, specrﬁcally andin detail explam the facts relied

upon to omit septic effluent as a source.

ANSWER Recharge is addressed in the documents referenced in Answer 1. The ‘

‘ DEQ/W QD does not routmely consrder up-grachent septrc systems as potenttal recharge
When evaluatmg capacrty of an. alluwal aqurfer because septw system discharges to the

'_groundwater are undependable due to variable depth of Ieach ﬁelds vanable :

' '-Pa'geég'fq;ﬁfg '




L&vapolranspiration rates, and,the.usn

g

¢ when ;semigaredf'te‘aghqrp@tenualsaqraes ) 'i”i ISR TI d’ cmilnhed
+vv  INTERROGATORY NO: 4: ;ﬁescri'be:speeiﬁcaﬂyr and in-detail the gechydrological
aspects of groundwater flow be:ieat‘h the proposed Copperleaf Subdivision. This anSwer
should include all factual support upon which any of the Developer's the groundwater flow
analysis is based. |
ANSWER: Allthe geohydrologlcal aspects of groundwater fiow beneath Copperleaf
that the DEQ/WQD is in the documents referenced in Answer 1.
... 'REMAINDER OF PAGE INTENTIONALLY, LEET BLANK
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My negligible recharge benefit to an~aﬂu’na1 -aguifer -



R oG, ATORY NO. 5 Descnbe aﬂ precaut]_gﬂs hsted ta protect the thrce Weils

~w '\

il 4 PR rs : ,_.?S,gixsj(.:.-«ﬁ“‘i ""“z

IR Ptetial 95 58 57 260" year “Hood pursuant to DEQ R .Ch12 §6(c)(1)(B)

I
. 'r{ AT _,?‘;j
LA

S ANSWERS The Chapter 12 ReguIatlons don’t reqmre pmtection from a 200 year

| : ﬂpod event. However, all three wells are located significantly above the Sho sh_one River 100
year flood elevation as noted in the documents in Answer 1. |

' FURTHER AFFIANT SAYETH NAUGHT.

 DATED this_ 24 day of April, 2007.

FOR THE DEPARTMENT OF
ENVIRONMENTAL QUALITY.

10

N W Deckriet Equwe-er-
Title

COUNTY OF EARANIE )

ing AFFIDAVIT OF (N ame) was subscnbed and sworn. to before me, a notary
this Q‘V ¢ day of April, 2007. —

mj Notary Public
R 1
N .
. Wy Commission Expires Aug, 6, 2008 ;:
. i - _; — . .
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* REQUEST FOR PRODUCTION OF DOCUMENTS
| REQUESTNO. 1: Produce copies of all documents evidencing all tests, sfudies, data,

- analysis, or any other report, draft report, or writing submitted by the Developer to the DEQ
and/or that the DEQ/WQD relied upon to agree with ﬂle allegations of the Deveioper that
each of the three wells draw water only from an alluvial aquifer.

RESPONSE: All requested documents are conta_ined in Copperleaf’s permit
application which is already in the possession of Petitioners. _

REQUEST NO. 2: Produce copies of all documents evidencing all reporfs, draft
reports, data, analysis, (irawings, diagrams or writings identifying or describing the location,
use, production and date of priority of all ground water wells within a % radius of the three

~wells.

RESPONSE: The documents requested are public record and available at the State
Engineers Office in Cheyenne Wyoming and are available for inspection during regular
business hours.  Produced are seven (7) pages of well locations in the viciﬁity of the three

wells.

Produced seven pages {of well records supplied by Copperleaf in its appﬁcétion.
REQUEST NO. 3 Prodﬁce copies of all documents evidence all tcsté, data, analysis,
reports. or other writings wilich reference groundwater flow beneath the Copperleaf

B Subdivision. This answer should include, but not neceésarﬂy be limited to, bacteriological

 and radiological data pursuant to DEQ Reg. Ch 12 §6(c)(v)(A).

Page 50of 9




RESPONSE: All requested documents are contained in Copperleaf’s permit

application which is already in the possession of Petitioners.

REQUEST NO. 4: Produce copies of all documents evidenéing data and analysis
regarding the igneous “dike Chinese Wall” geologic feature that bisects a portion of the
proposed Copperleaf subdivision, and its potential effects on lpcal groundwater flow.

RESPONSE: All requested documents are contained in Copperleaf’s permit
application which is already in the possession of Petitioners.

REQUEST NO. 5: Produce all documents evidencing all measured data, tests or
reports on the hydraulic gradient in the aquifer(s) proposed to be pumped for use in the
| Copperleaf Subdivision. |

RESPONSE: All requested documents are contained in Copperleaf’s permit
application which is already in the possession of Petitioners.

| REQUESIT NO 6: Produce copies of all documents evidencing all tests, analysis,
reports, studies or other documentation that describes or otherwise identify the soil (vadose
' zoﬁe) and subsurface groundwater condiﬁons pursuant to DEQ Reg. Ch 12 §6(c)(i}(G) or
otherwise for the proposed Copperleaf Subdivision..

RESPdNSE: No- additional documents are available.

REQUEST NO. 7: Produce copies of all documents evidencing al rt'ests,r analyéis,

| reports, studies or other documentation that describes or otherwise identifies the general

Page6of 9




geology of the aquifer from which the three wells draw pursuant to DEQ Reg. Ch 12
§6(c)(v)(I) or otherwise for the proposed Copperleaf Subdivision. |

RESPONSE: All requested documents are contained in Copperleaf’s permit
application which is. already in the possession of Petitionefs. |
| REQUEST NO. 8: Produce copies of all documents evidencing the most specific and
- updated water quality data supplied by the Developers fo or otherwise relied upon by the
DEQ/W: QD in granting the subject permit.

RESPONSE: All requested documents are contained in Copperleaf’s permit
application which is already in the possession of Petitioners.

REQUEST NO. 9: Produce copi¢s of all doéuments evidencing all hydrologic and
geologic studies done regarding the distance between the proposed water supply wells, and
the proposed Sheaffer lagoons/waste water system pursuant to DEQ Reg. Ch 3 §15. or
otherwise for the proposed Copperleaf Subdivision.

RESPONS_E: No additional documents are available.

'REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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REQUEST NO. 10: Produce copies ofall ddcumenfs evideﬁcing all current pump test
methods and data for the aquifer(s) from which the three wells draw and for the three well
sites.

RESPONSE: All requested documents are contained in Copperleaf’s permit
apphcation which is already in the possession of Petitioners.

G

Dated this Z day of April, 2007.

FOR THE DEPARTMENT OF
ENVIRONMENTAL QUALITY

John S. Burbndge 7
Senior Assistant Attorney General
Attorney General’s Office

123 Capitol Avenue

Cheyenne, Wyoming 82002
307-777-6946

" Page8of 9




CERTIFICATE OF SERVICE

_ I, John §. Burbridge, certify that the foregoing Department of Environmental
Quality/water Quality Division’s Response to Petitioner’s First Combined
Interrogatories and Requests for Production of Documents was .servedny US. Mail,

postage prepaid, and addressed correctly, to the following people on the 77" day of April,

2007.

David Jamison Hans Johnson
P.O.Box62 | P.O. Box 254
Wapiti, WY 82450 - : . Cody, WY 82414
Bryan A. Skoric _ Laurence W. Stinson
Park County Attorney Bonner Stinson, P.C.
Park County Courthouse . 128 East Second
1002 Sheridan Ave. P.O. Box 799

Cody, WY 82414 Powell, WY 82435

Debra J. Wendtland
Wendtland & Wendtland, LLP
2161 Coffeen Ave., Suite 301
Sheridan, WY 82801

W ﬂV@ ‘

Jotfn'S. Burbridge
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.

- PIPELINE, PERMIT NO. 33284

. RESERVOIR, PERMIT NO. 9553RES:

". ‘@n & year-round basis when avaltable for Domestic Supply and R

%E%CHAHC; . jA : _ ¥, - DO.GKET RO. 0:';—11-03
PETITIO. K DIVERSION OF WATER LA
“THROUGH THE COPPERLEAF SUSDIVISION o
BEFORE THE
STATE ENGINEER

IN EXCHANGE FOR AN EQUAL AMOUNT OF
WATER RELEASED FROM THE STATEGF

WYOMING'S WATER ACCOUNT IN THE
ENUARGEMENT BUFFALO BILL (SHOSHONE)

vmwuwuyv

STATE OF WYOMING

COUNTYOFPARK . )

COMES NOW, Bob Kudelski, President of and acting for Narth Fork Comm
inc.,, P.O. Box 236, Wapifi, Wyomning 82450, the authorization for which is set forth on the=--+
allached Corporate Authorizafion, wha being duly swom on oath according to faw, does
hereby make the following stalement of fad and petition: .

-k THAT North Fork Communities, Inc., has been granted a Permi fo
topriate Sudace Water (Pemlt No. 33288 with a date of priority of .
Ap o Th . . 2005 on record i the Office of the State Bngineerfor

the Copperieal Subdivision Pipeline fo diver water from the North Fork Shoshon RIver-
i eservolt Stmpl{hg: Flow-

!

284 b

through uses. Thal due to the Junior priodty date of Permit No. :
tpeline may not have a reliable supply of water-under sald parmlt

Coppetleal Subdivision P
alene during some perods of the year,
2. THAT the Bureau of Reclamation (Water and Power Resources Services)

Is the sole owner of the Buffalo Bil {Shoshone) Reservoly, Pefmit No. 492RES, with &

date of prority of March 5, 1904, and Eplargement Buffalo Bill (Shoshoene) Reservolr,

Permit No. 761RES, with a date of priority of September 7, 1805, and Enlargement

Buffalo Bill (Shoshone) Reservolr, Permil No, 9553RES, with-a date of priotity of June 19,
or as evidenced by the records of the Siate

1880, storing water of the Shoshone Rlv: ¢
and of the State Board of Control. That the State of Wyoming, acting through
Ids a Water Account [State Water Account] in

the Wyoming Water Development Office, ho
tvolr under Permit No. 9553RES with a firm

Enlargement Buffalo (il {Shoshone) Rese
annual yleld of 20,000 AF of watar available for purchase & use by water; users of the
Shoshone River and ifs tibutaries. That the Wyoming Water t Office .

ate Water Account under Permif No, 9553RES,

administers the sale of waler from the St
3. THAT your pefitioner's Permit No_33288" - provides for diverslon of _
cublc feet per sacond of water from the North

Up to 200.0 galions per minute or 0445
mestic Supply within the Coppetieaf Subdivision

Fork Shoshone River for use as Do, ;
serving the equivalent of 155 single family units, plus up to another 75 single family units
ouiskde the subdivision via a water fill station through a future Water Use Agreement(s} .
andfor & futiire permitted expansion of the service area. Said diverted water may afso be - .
used under this permit for reservoir supply & flow-through for the Copperteafl Subdivision
Pond Nos. 1 - 4 Reservoirs, Permit Nos. _ 32203 RES, 12203 . . _RES,
3 RES, & 12205 REE. Based on the average dally diversion of
5,200 gations per day, the tolal annual amount of water diverted ynder Penmit
Np.._g?t__z_?g______,vdilbe 115AF.' . ’
4. THAT Penulf No. 9553RES, the Enlargemant Buffalo Bl (Shoshone)
Reservolr, is unadjudicated in the amount of 187,800 AF of water; that studies have
shown the amount of fim yield under this pemiit is 20,000 AF per ysar; and that water of
9 stored in the State Water Account In said reservoir.

the Shoshone River is presently bein
5. THAT Notth Fark Gommunitics, bno.. has initlated the purchase through the.
Wyoming Watsar Davealopment Office of 130 AF of water from the State Water Account
stared In Enlargement Buffalo B {Shoshone) Reservolir, F'Btmﬁ. Mo, 8553RES. :
an exchange of water between the

8. THAT your petitionsr desires {0 make
2ppropriations described abiove and tuore spesifically, the appropriations descibed in
(5} of this petition for the reason that the priority of the

" original supply under the permit fistod T
provide a full suppiy of water for the year round uses

roi suflicient water available to
thereunder but water can be provided for these uses, by exchange from water stored In
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$.E. DOUKEY HU. US~Li-us -

o o P ey -
: -the Staté-..def Account in the Enlargetment Buftalo Bif {sm@mgmm No.
9553RES, and as acquired b v petitioner according to v -
1 CPClmaﬂd oolr’t&ggthe waters of the State of Wyoming and seiving the

thereby befter ulilizing
omzeng in the COppeﬂegf Subdivision and suaounding comawmity.

e 7. THAT due to the need fora refiable, year-ound domestic of water
far the residents of the Coppetleaf Subdivision; the presence of many existing wells t?miﬁ
area around Copperleaf Subdivision; and the praven insufficient supply of ground water
the area, your pelitioner belleves this proposed exchange Is the most cost eﬂ’edg:tnﬁns
ta provide the needed water supply. Further, through thelr use of the proposed ?rf‘e
slafion coyered by Permit No. _7434_gn1 —_, the Coppedeaf Subdivision Pipeline, A
resldents of the eniire Wapitl Valley community can alse bo benefited by the granting o
this exchange. ) .

8. THAT your petitioner herehy agmees fo stch exchange under the-conditions
sel out in this pﬂﬁﬁonyé.nd @ conditions #nposed by Order of the State Englnesr granting
{his petiion. 1l Is further egreed that such exchiange shall renyaln in effect during the time
periads established by teams of your pefitioner’s contract with the State of Wyoming,
unless a mutuatly acceptable request is submitted by your petitioner for an extension or
for an earfier tenmination of such exchange. - _ -
THAT the areas and points of use under the Copperieaf Subdivision

- ‘ 8. ,

i - Plpaiine to receive water under this exchange are indicated on the map accompanying -

! Pemil No. __7436_Fn1. . - . :
o 10.  THAT the exchange of water will be socomplished by releasing storage ]
: o alo me‘sésmmoné) Researvalr,

Siste Water Account in the Enfargesment Buff

Permit No. 8553RES, at a maximwm rate of 0.446 <f.8., or 0.883 acre-foct of water per
day or during uny one twenty-four hour period, with a total release of no more than 130
aere-fee! of water each calendar year, as defined by terms of your petitioner's contract
with the Stale of Wyoming, at the outlet of said reservoir having a tecord location in the
NW of Ssction 7, T.52N., R.102W.; said storage water will provide “make-1p” or
Teplacement” water to downstream priar rights, for water to ba diveriéd from Novth Fork
Shoshone River In s equal amount into the Coppedeaf Subdivision Pipeline at a polnt
tocated §..71°03' 09" W.; §60.97 feet from NE Comer of Section 22 T.H2N., R105W.,
and In the SWY.SEY; of sald Section 15,

& .
_ 11 THAT there are 4 inlerveing sppropiiations befween the point of
divetsion of the Coppedeaf Subdivision Pipefine and the point where the exchange water
stream from the Butfalo Bill (Shoshane) Reservolr; and these are:

waler fromn the

will be relumed 1o the
Name of Ditch Permif No. Prority
Ray Ao | Ppetowe 332653 » F-aldool!
Daisay Difch Toit. (Lends inandeted by Butfide BR Res:) 5-15-1887
Maiin Diich Ter. (Lands inundated by Baffolo BARes) - 8-15-1890
Enl. Martin Ditch 782 Enl, (Londs lnundated by Buide BliRes)  2-21~1802
Upton Difch &r4s - ~{-2-1904
Enl. Martin Ditch 1199 Enl. (Lands iundated by Butizio Bl Res) 5.2-1904
Sowarweln Pipeline .
. No. 1 7124 : 2-28-1906
Eni. Upton Diich 2320Enl. - 10-15-1810
_ Bowerweln Pipaline :
. - Ho.1 4331ENL 11171922
Sowenvein Pipeline - :
No. 1 53Z23ENL B8-28-1941
Law:_xanop- Ditch VTS 20173 1241947
Mortis Ditch . 20418 o 8-28-1948
Seuerwein Ppeline 21446 4-2-1954
Ballinger Diftch 24880 B.27-1957
gauem_vem Diich No. 2
! ol 272270 1 ~ 1
21 Stnce Conclt yanoc. 3afes "ls%%?;{_‘_fgg‘{ .
of this petiilon; that-

AT TTI Y .
tﬂfias‘éappmpﬂattonswmnotbelrsuwdaearasulﬁofﬁ:egm i
) the base flow of the North Fork Shoshane River Is mate than sufficient to satisty all
fntervening appropriations of water as evidencad by the lack of any cafi(s) from these

ok ;

. @ppropiiafors for reguiation of this stream by the State Engineer.
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§.E. DOGKET No. 05-11-03

_1'2.-/"’*14%'[' ﬂre.Staze Hydmgtapher - Commisslonéu-&\.) district will be
nolified whet the exchange of water will operats end such exchange will be rmder the
supervision of the State Hydrographer - Commissioner af all-m-nes._ :

13.  THAT oo other appropriator from the same sourca of supply fnvolved in the_
* exchange, will be infured in any way. : o _

14.  THAT a map in duplicate, carlified by Paul R. Campbell, a registe:
professional fand surveyor of Cody, Wyormlng, showing the situation, accompanies this

18,  THAT recording fees in the amount of Forly-nine Dokiars ($49.00)

gecompany this petition.

IT 18 THE PRAYER of your petitioner that this exchange be allowed without loss of
priotily; that a proper Order of the State Engloeer ba entered allowing the same; that a
proper notation conceming this exchange be entered on the records of the Staje Engineer
and of the State Board of Confrof for each appropriation Involved in the exchange; that the
patition and Qider of the State Engineer be recorded in Miscellaneous Records i the
Etate Englneer’s Office; and thal the Order of the State Engineer be recorded in the

records of fhe County Clark of Pari County, Wyomhg -

Respedfulfy g 1]

Ry iéié' .. -
Bob Kudelsl, President.
Nedh Fork Commumities, Inc,

STATE OF WYOMING -

COUNTY OF PARK g
The _fcfegoing instrument was ackaewledged before me this,_2.© _day

al__Bpy . 2005. ' ‘

" Withess my hand and offidlal seal,

" (Signed)

My Commisslon expires;_\}-\-OF

STATEOFWYOMING )
STATE ENGINEER } e

The foretyoing insirument was recorde in Misoallaneaus redords Book No. 15
g:%e(‘-‘i)‘_é;i_@___ ' through __ 315 _ . Recording feas

-WHWW%JNOS
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2005: » EXCHANGE PETETION; S.E. DOCKET NO. 05-11-03 GRANTED. by Orxder -
- o athe: State- Watew -Account: ‘in:.che Bl aﬁﬁementof Buffalo Bill R
(shoshone) Reservairr, Permit No. 9553R, ‘at & maximum rater . -
R Of 0.446 ofs, ¢¥°0.883 acre-feet of water per day or during
- - .- 0 any ome twenty-four heur period, with a total release of no
4. . Wore than 130 acre-feet of water eacli calendar year, as
defined by térms® of the petitionerts contract with’ the -
- . State of Wyoming,- at -the outlet of said reservoir ‘having &
I R record location ifr the- NWL/e¢ if. séctionm 7, T.82M., Ril02W. . -
S e, Said starage .watex will provide “make-up*- oxr *replacemHt- |
L -water to’ downstream piior right, for water to be diverted.
- from North ‘Fork' Shoshone River in-an.equal amount, minug -
. .operational. ilosses,.’ into = the ‘Coppérleaf - Subdivision
. Pipeling at 4 point locate s. 71°03°09*W., 569.97 feéet. from.-.
- ...;the NE corner iof .Section 22, T.s52N. - R.10SW., ‘and.: in the
.. BR1/48E1/4 ‘of said Section 16. e TR EE LT BRI
C . Bee Migcellandous Record Book No. - .15 e REGE -
.__?_19_ thxcugh :'!_1_5-_{ ) fo:.f.f & copy of _1;1?9 :_Ee;:fit_:_i.ou_: and Qyder.
Map 'Filed in Drawer 65 under Fermit No. 33288.
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\ _ MICRO.  orp 02
STATBENGINEE.  DCKET NO. 05-11-03 O

EXCHANGE PETITION FOR DIVERSION OF WATER }

THROUGH THE COPPERLEAF SUBDIVISION )

- PIPELINE, PERMIT NO. 33258 IN EXCHANGE )

FOR AN EQUAL RMOUNT OF WATER, MINUS BEFORE THE
ETATE ENGINEER

)
OPERATIONAL LOSSES . FROM THE STATE OF )
WYOMING'S WATER ACCOUNT IN THE } CHEYENNE, WY
) :
]

-ENLARGEMENT BUFFALO BILIL (SHOSHONE)
RESERVOIR, PERMIT NO. 9553R.

ORDER GRAﬁTING AN EXCHANGE OF STORED WATER IN LIEU OF THE
DIVERSION OF AN EQUIVALENT AMOUNT OF DIRECT FLOW WA’I‘ER

. Petitioner, North Fork Communities Inc., County of
Park, State of Wyoming, acting through its Presgident, Bob
Kudelski, having petitioned the State Engineer for an ORDER
granting an exchange of stored water in lieu of the
diversion of an equivalent awmount of directt flow water from
North Fork Shoshone River and the State Engineer having
reviewed the records in this matter and being duly and
fully advised in the Premises, does hereby find and

conclude as follows:

FINDING QF FACT

1. THAT the Bureau of Reclamation ig the sole owner of the
Buffalo Bill (Shoshone) Reservoir, Permit No. 492R, with a
priority date of March 5, 1904, the Enlargement of Ruffalo
Bill (Shoshone) Reservoir, Permit No. 751R, with a prioxity
date of September 7, 1305, and the Enlargement of Buffalo

Bill (Shoshone) Reservoir, Permit No. 8553R, with a
storing water of the

priority date of June 19, 1980,
Shoshone River as evidenced by the records of the State
Engineer and the State Board of Control. That the State of
Wyoming, acting through the Wyoming Water Development
Office, holds a Water Account (State Water Account) in the
Enlargement of Buffalo Bill (Shoshone) Remerveoir under
Permit No. 9553R with a firm annual yvield of 20,000 AF of

water available for purchase and use by water users of the
That the Wyoming Water

Shoshone River and its tributaries.
Development Office administers the sale of water from the
State Water Account under Permit No. S553R. ;

2. THAT the exchange of water will be accomplished by
releasing water from the State Water Account in the
Enlargement of Buffalo Bill (Shoshone) Regervoir, Permit
No. 9553R, at a maximum rater of 0.446 cfs, or 0.883 acre-
feet of water per day or during any one twenty-four hour
period, with a total release of no more than 130 acre-feet
of water each calendar year, as defined by terms of the
betitioner‘s contract with the State of Wyoming, at the

outlet of said reservoir having a record location in the
‘BW1/4 if section 7, T.52N., R.102W. Said storage water
will provide “make-up” or ‘replacement” water to downstream
Prior right, for water to be diverted from North Fork
Shoshone River in an equal amount, minus operational
losses, into the Copperleaf Subdividion Pipeline at a point
locate g.. 71°03'09*W., 569.97 feet from the NE corner of
Section 22, T.S2N., R.I0SW., and in the SW1/48El1/4 of said

Section 15.

3. THAT North Fork Cemmunities, INC. has initiated the
purchase through the Wyoming Water Development Office ofl
130 AF of water from the State Water Account atored in the
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Enlargement of Buffalo Bill (Shoshone) Reservoir, Permit
‘No. 9553R. The maximum amount of water diverted-at the
Copperleaf pipeline will be 115 AF. The addition 15 AF
will supply for -operational losses as deemed necessary by
‘the state‘s Division Superintendent or the United States

Bureau of Reclamation.

4, THAT the purpose of this exchange is to be able to
provide a reliable, year-round domestic water supply for
the residents of the Copperleaf Subdivision. '

5. 'THAT this exchange will remain in effect indefinitely,
until the Petitioner requests termination of said exchange,
until ite terwmination is required by the purchase contract
with the Hyoming Water Development office or its
termination is deemed necessary by the State Engineer.

6. That the use of this water will be for generally
Tecognized domestic purposes within the defined boundary of

the Copperleaf Subdivision.

7. THAT there are several appropriations having record
Points of Diversion located between the point where watex
will be diverted and the point at which the *make up" water
will be discharged. Therefore, water under Permit No.
9553R cannot’ be diverted at the Copperleaf Subdivision
Pipeline unless or until all water rights on the North Fork
Shoshone River between the diversion point and the

discharge point are satisfied.
CONCLUSICNS OF LAW

1. THAT the State Engineer has the authérity to consider
such an exchange as specified in W.S. 41-3-106{a).

2. THAT the appropriation under Permit No. 9553R and all
of the appropriaticns under Buffalo Bill (Shoshone)
Reservoir as detailed above are all a matter of record with
the State Engineer and the State Board of Control;

3. THAT the petition for the exchange of stored water in
lieu of the diversion of an . equivalent amount, minus

Operational losses, of direct flow water from North Fork
Shoshone River can be allowed. without injury to other
appropriators provided certain conditions set forth in the

ORDER are complied with;

4. THAT the petition for an EXCHANGE of stored water in
lieu of the diversion of an equivalent amount, minus
Opgrational losses, of direct flow water from North Fork

Shoshone River should be granted.
ORDER

THEREFORE, IT IS HEREBY ORDERER THAT. the petition for
an exchange of stored water in lieu of the diversion of and
equivalent amount, minus operational losses, of direct flow
watexr from North Fork Shoshone River is hereby granted
subject to the following conditions and limitationsa:

1. a. THAT the Water Commissioner of the District in
which the exchange is to occur must be notified at least 24
hours prior to the initiation of said exchange in
accordance with stream administration policies as may be
directed by the State Engineer and the State Beard of
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S  STATBENGINEB:. .s0CKETNO. 05-11-03

c°nt;61, and shall assure that all appropriators are fully
protected in. accordance with their respective stream :

priorities;

- b. THAT the exchange may only be made after proof of
the purchase of the water from the State of Wyoming’s
storage account in the Enlargement of Buffalo Bill _
(Shoshone) Reservoir, Permit No. 9553R. has been provided

to the Office of the State Engineer.

c. THAT the exchange may only be made when it can be
accomplished without imjury.to any other appropriators;

2. THAT this exchange shall remain in effect until
dissolved by request of the petitioners herein named, their
heira and/or consignees and shall be binding on the same,
or as directed by the conditions of the purchase contract
for the water and such request must be granted by ORDER of
the State Engineer which shall rescind and supersede this
ORDER . '

3. THAT an acceptable flow measuring device will be )
installed in the Copperleaf Subdivision Pipeline that will
allow for the proper regulation of the exchanged water and
accurate records of diverted water will be maintained as
deemed necessary by the State Engineer oxr his agent.

4. THAT this ORDER and the accompanying petition will ke
recorded in Miscellaneous Records or the State Engineer’s
Office in Book 15, on Pages 316 through 315 and

appropriate references to said ORDER and petition will be

endorsed on the pProper permits in the State Engineer‘s

office and the adjudication records in the Office of the
Board of Contxol; also that this ORDER will be recorded in

the Office of the County Clerk of Park County, State of

Wyoming.
., 2065, in Laramie

DONE this 28 day of July

County, Wyoming. .
11, Btate Engineer

Patrick T. Tyrre

STATE OF WYOMING )
ss

Ll

)
STATE ENGINEER )

The forgoing instrument was duly recorded in )
Migscellaneous Records Book 15 , Pages 310 through _ 315 .
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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF WYOMING IN AND FOR PARK COUNTY, WYOMING

EXCHANGE PETITION FOR DIVERSION OF ) . 2 3 8 0 1
WATER THROUGH THE COPPERLEAF ) Civil No. '

SUBDIVISION PIPELINE, PERMIT NO. 33288 )
IN EXCHANGE FOR AN EQUAL AMOUNT OF ) State Engineer Docket No. 05-11-03

WATER, MINUS OPERATIONAL LOSSES, )
FROM THE STATE OF WYOMING’S WATER ) ClOYCE G OYER
ACCOUNT IN THE ENLARGEMENT BUFFALO ) fict Court
BILL (SHOSHONE) RESERVOIR, PERMIT ) FLED  AUG 2 6 2005
NO. 9553R. )
by_ PATRA LINDENTHAL
- Deputy

PETITION FOR REVIEW

| COME NOW Petitioners, Robert Keith and Michele Keith, by and through their
undersigned counsel, and petition this Court for review of the Wyoming State Engineer’s
July 28, 2005 decision and final Order in the above-referenced matter and state and allege
as follows:

1. Petitioners are persons aggrieved or adversely affected in fact by the
Wyoming State Engineer’s July 28, 2005 decision and final Order in State Engineer
Docket No. 05-11-03. A ‘copy of said Order is marked as “Appendix A” and by this
reference is incorporated herein.

2. - Petitioners are aggrieved persons who own real property in Park County,
Wyoming bordering the North Fork of the Shoshone River and who irrigate said lands
from the North Fork of the Shoshone River in Park County, Wyoming pursuant :to the

following direct-flow irrigation rights in said river:

Name of Ditch ' Permit No. Priority
‘Sowerwine Pipeline No. 1 7124 ~ 02/28/1906

Sowerwine Pipeline No. 1 " 4331 EnL 11/17/1922




Sowerwine Pipeline No. 1 5323 Enl. 08/28/1941

Sauerwein Pipeline 21416 04/02/1954

Said irrigation’ permits divert water from the North Fork of the Shoshone River
downstream of the proposed point of diversion identified by the Copperleaf Subdivision
Developers described in State Engineer’s Docket No. 05-11-03 and upstream of the
Buffalo Bill Reservoir. Petitioners are, or will be, adversely affected by the actions that
may be allowed pursuant to the State Engineer’s Order in this matter. Petitioners also |
filed an April 7, 2005 objection to the exchange petition that led to the State Engineer’s
July 28, 2005 Order, a copy of which is attached hereto as Appendix B.

3. Petitioners have exhausted all available administrative remedies. The
Wyoming State Engineer’s Office has summarily denied their April 7, 2005 (Appendix
B) objection and request for hearing and has not otherwise notified them of any rights to
appeal the July 28, 2005 Order to the Board of Control or otherwise. The State
Engineer’s Office did not provide the Petitioners any notice of the Exchange Petition
being filed or of the State Engineer’s July 28, 2005 Order after it was issued and entered
on the State’s records. W.S. § 41-4-517 (LexisNexis2005) does not appear to apply to
these prdceedi:ngs. Petitioners have filed a precautionary request for hearing and review
before the State Board of Control in which they reserve their tights of appeal in this
proceedmg A copy of that letter is attached hereto as Appendix C.

4. Juzisdiction and venue are appropriate in this Court pursuant to W.S. § 16-
3-114 :(LexisNexis 2005), W.R.A.P. 12.03 and other applicable law.

5. The specific issues of law for which Petitioners seek judicial review are

that action by the Board was:




a. Unlawful;

b. Arbitrary, capriéious, an abuse of discretion or otherwise not in
accordance with law;

c. In excess of statutory jurisdiction, authority or limitations or lacking
statutory right;

d. Without observance of procedure required by law; or

e. Unsupported by substantial evidence. |

6. At this time, Petitioners are not aware of any related petition for judicial review.

WHEREFORE, Petitioners respectfully request that the Court reverse Wyoming
State Engineer’s July 28, 2005 decision and final Order in State Engineer Docket No. 05-

11-03 (Appendix' A) and for such other and further relief as the Court deems equitable

and proper.
DATED this 25" day of August, 2005.

Counsel for Petitioners

L

Wendtland & Wendtland, LLP
Antheny T. Wendtland

Debra J, Wendtland

Attorneys for Petitioners

2161 Coffeen Ave., Suite 301
Sheridan, WY 82801 '

(307) 673-4696
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CERTIFICATE OF-SERVICE

-1, Anthony T. Wendtland, attorney for the Petitioners, in the above-entitled and
numbered cause do hereby certify that on the 25% day of August, 2005, I caused a true
and correct copy of the Petition For Review to be served as follows:

VIA REGULAR MAIL:

Patrick J. Crank

Jane S. Caton

Hugh B. McFadden, Jr.

Wyoming Attorney General’s Office
123 Capitol Building '
Cheyenne, WY 82002

Laurence W. Stinson
Bonner Stinson, P.C.
128 East Second
P.O. Box 799
Powell, WY 82435

VIA REGULAR MAIL:
Patrick T. Tyrrell, State Engineer
State Engineer’s Office
Herschler Building, 4-E
Cheyenne, WY 82002

Anthony T ANendtiand |




- THROUGH THE COPPERLEAF SUBDIVISION )
- PIPELINE, PERMIT NO. 39288 IN EXCHANGE ) o

- FOR AN EQUAL AMOUNT OF WATER, MINUS }  BEFORE THE

. OPERATIONAL LOSSES, FROM THE STATE OF ) STATE ENGINEER |
WYOMING’S WATER ACCOUNT IN THE ) CHEYENNE, WY
ENLARGEMENT BUFFALO BILL (SHOSHONE) ) e y

RESERVOIR, PERMIT NO. 9553R. )

'ORDER GRANTING AN EXCHANGE OF STORED WATER IN LIEU OF THE
DIVERSION OF AN EQUIVALENT AMOUNT OF DIRECT FLOW WATER

Petitioner, North Fork Compunities Inc.; County of
Park, State of Wyoming, acting through its President, Bob

. Kudelski, having petitioned the State Engineer for an ORDER

granting an exchange of stored water in lieu of the _

~diversion of an'equivalent amount of direct’ flow water from-
North Fork Shoshone River and the State Engineer having
reviewed the records in this matter and being duly and =

. fully advised in the premises, does hereby find and
.conelude as follows: : ' : ' '

FINDING OF FACT

1. THAT the Bureau of Reclamation ig the sole owner of the
_Buffalo Bill (Shoshone) Reservoir, Permit No. 492R, with a
priority date of March 5, 1904; the Enlargement of Buffalo
Bill (Shoshone) Reservoir, Permit No. 751R, with a priority
date of Septewber 7, 1905, and the Enlargement of Buffalo
Bill (Shoshone) Reservoir, Permir No. 9553R, with a
priority date of June 19, 1980, storing water of the.
Shoshone River as evidenced by the records of the State N
Engineer and the State Board of Comtrol. That the State of -
Wyoming,  acting through the Wyoming Water Develapment
- Office, holds a Water Account (State Water Account) in the
Enlargement of Buffalo Bill (8hoshone) Reservoir under
‘Permit No. 9553R with a firm annual yield of 20,000 AF of
‘water available for purchase and use by water users of the
Shoghone River &nd its tributaries. That the Wyoming Water
Development Office administers the sale of water from the
State Water Account under Permit No. 9553R. o

2. THAT the exchange of water will be accemplished by
releasing watar from the State Water Account in the _
Eulargement of Buffalo.Bill (8hoshone) Reservoir, Permit -
No. 9553R, at a maximum rater of 0.446 cfs; or 0.883 -acre-
feet of water per day or during any one twenty-four hour
period, with a total release of no more than 130 acre-feet
of water each calendar year, as defined by terms of the .
petitioner’s contract with the State of Wyoming, at the
outlet of said reservoir having a record location in the
NW1/4 if section 7, T.52N., "R.102W. Said storage water
will provide “make-up” or ‘replacement” water to downstream
- Prior right, for water to be diverted from North Fork
, Shoshone River in an equal amount, minus dperational :
losses, into the Copperileaf Subdivision Pipeline at a boint
locate g, 71°03'09"W,, 569.97 feet from the NE corner of

. Section 22, T.52N., R.165W., ang in the SW1/4SE1/4 of said
Section 15, . . S , o

3. THAT North Fork Communities, INC: hag initiated the
purqhase,th;ough the Wyoming Water Development. Office.of
130 AF of water from the State Water ‘Account stored in the
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No. 9553R. The maximum awount of water diverted at the -
- Copperleaf pipeline will be 115 AF. The addition 15 AF -
will supply for operational losses as deemed necessary by
- the state’s Division Superinteéndent or the United States-
"Bureau .of Reclamation. ' : :

4. THAT the purpose of this exchange is to be able to .
provide a reliable, year-round domestic water supply for
the residents of the Copperleaf Subdivision.

5. THAT this exchange will remain in effect indefinitely,
until the Petitioner requests termination of said exchange,
until its termination is required by the purchase contract
with the Wyoming Water Development office or its '
termination. iz deemed necessary by the_StateﬂEngineer,

'S.i'That the use of this water will be for generally _
recognized domestic purposes wi;hin_the defined boundary of'
‘the Copperleaf Subdivigion. '

7. 'THAT there are several appropriations having record
Points of Diversion  located between the point where water
will be diverted and the point at which the “make up” water:
will be discharged. - Therefore, water under Permit No.
9553R cannot be diverted at the Copperleaf Subdivision -
Pipeline unless or until all water rights on the North Fork
Bhoshorte River between the diversion point and the
discharge point are satisfied. - '

. CONCLUSIONS OF 1AW

1. THAT the'state‘Engiheer haslthe authdrity ﬁd consider -
. such an exchange as specified in W.S. 41-3-106{a).

2.  THAT the appropfiation under Permit No. 9553R and all
~of the appropriations under Buffalo Bill {Shoshone)

Reservoir as detailed above are all a matter of record with

. the State Bngineer and the State Board of Control;

3. THAT the petition for the exchange of stored water in.
lieu of the diversion of an eQuivalentramoun;,-minus '
,operational loasses, of direct flow water from North Pork
Shoshone River can.be allowed without  injury to other
appropriators provided certain conditions set forth in the
ORDER are complied with; . ' -

- 4. THAT the petition for an EXCHANGE of stored water in

- lieu of the diversion of an equivalent amount, minus
operational losses, of direct flow water from North Fork

Shoshone River should be granted. - o -

ORDER

THEREFORE, IT IS HEREBY ORDERED THAT the petition for
-an exchange of stored water in liey of the diversion of and
equivalent amount, minus operational losses, of direct flow
water from North Fork Shoshone River is hereby granted
subject to the following conditions and limitations:

1. a. THAT the Water Commissioner of the District in :
wh;ch the"exchapge is to occur must be notified at least 24 .
hou;S'prior Lo the initiation of said exchange in o
accordance with stream administration policies as’ may be
d;rECted-by the State Engineer and the State Board of
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protected in accordance with their respectlve stream
_prlorltles,

b. THAT the exchange may only be made after proof_of
the purchase of the water from the State of Wyoming’s
storage account-in the Enlargement. of Buffalo Bill
{Shoshone} Reservoir, Permit No. 9553R. has been provided
to the Offlce of the State Engineer. :

) c. THAT the exchange may only be made when it can be
accompllshed w1thout 1n3ury to any other approprlators,

2. THAT this exchange shall remain in effect untll - ,
"dissolved by request of the petitioners herein named, their
heirs and/or consignees and shall be binding on the same, -
or ag directed by the conditions of the purchase contract
for the water and such requést must be granted by ORDER of
the State Engineer which shall resclnd and supersede this

~ ORDER. .

‘3. THAT an acceptable flow measuring deV1ce will be
installed in- the Copperleaf Subdivision Plpellne that will
allow for the proper regulation of the exchanged water and
accurate records of diverted water will be maintained as
deemed hecessary by the State Engineer or his agent.

4. THAT thls ORDER and the accompanying petltlon w111 be
-recorded in Mlscellaneous ‘Records or the State Engineer’s
Office in Book .15 -, on Pages _310 through 315 _  and:

'approprlate references to said ORDER and petltlon will ‘be
endorsed on the proper permits in the State Englneer 8
office and ‘the adjudication records in the Office of the

"Board of Control; also that this ORDER will be recorded ln L
the. 0ffice of. the County Clerk of Park County, State of
WYOmlng :

DGNE thls 28 day of I 2005 in Laramle
: County, Wyomlng :

XK. e

Patrlck T TTyrrell 2 ate Englneer.

"STATE OF WYOMING )
L .- )} 88

| . STATE ENGINEER ) .

The - for901ng 1nstrument wag duly recorded in

; Mlscellaneous Records Book . A3, Pages 310 thraugh ___L_
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FRUP 5 TRUOT OREEK I PHONE NO. : 3875876517 ) Aug.
’ o v nd
TROUT CREEK RANCH
3659 North Fork
Cody, WY 82414
307-587-6517
Robert Keith Michele Keith
April 7, 2005
Mr. Patrick Tyrrefl
Wyoming State Engineer
Hershler Bujlding 4 East
Cheyenne, WY 82002
Dear Mx. Tyrrell:

1 would like to Jodge a statement of protest against the proposal by
North Fork Communities, Inc. to transfer in point of diversion water
from the Buffalo Bill Reservoir to their proposed Copperleaf
Development located west of the reservoir. I oppese this chenge as jt
could cause us injury in times of low flow rates in the North Fork of

the Shoshone River.

Currently, we irrigate approximately 160 acres in section 16-tracs 50
& 51, which are located downstream of the proposed Copperleaf
Development, but just west of the reservoir. Our adjudicated water
tights pertaining to the North Fork of the Shoshone River are as

follows:
dermit Number " Date
7124 1906
4331 7 1922
5323E 1941
21416 1054

Thank you for hearing this protest and I would appreciate learning of
any public hearings which will address this issue.

Sincerely,

Robert J. Keith
cc: Park County Commissioners
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& WENDTLAND .,
Anthony T. Wendtlanc
Phone: 307.673.469¢
ton vendilandlaw.con
Also admitted in Montan;
August 25, 2005

Wyoming State Board of Control
Atim: Alan Cunningham
Herschler Building, 4-E
Cheyenne, WY 82002

RE: W.R.AP. 12.0 Petition for Review of Robert and Michele Keith concerning Wyoming
State Engineer Docket No. 05-11-03 and precautionary request for review by Board of
Control — W.S. § 41-5-517 (LexisNexis2005) and any other applicable laws or
regulations

Dear Mr. Cunningham:

Enclosed please find courtesy copies of a Petition for Review of the State Engineer’s July 28,
2005 final Order in State Engineer Docket No. 05-11-03 as well as a Certification of Request for
Transcripts and State Engineer's File. I have served a copy of these pleadings on counse! for the
exchange petitioners and upon Ms. Caton and Mr. McFadden of the Attorney General’s Office. I am
writing this letter to inform you of these proceedings. .

I also write to seek review of the State Engineer’s July 28, 2005 final Order by the Board of

Control to the extent any applicable statute or regulation may allow or require my clients to do so.
While my clients and I do not believe that W.S. 41-4-517 (LexisNexis2005) or any other statute or

- regulations allow or require the Board of .Control to hear a direct W.S. 16-3-114
(LexisNexis2005)/W.R.A.P. 12 appeal from a State Engineer final Order approving an exchange, I am
requesting such review as a precautionary matter in this letter to preserve my clients' rights to seek and

obtain a full review of the State Engineer’s July 28, 2005 final Order in this matter.

' By informing you of this information and making this request, my clients fully reserve and assert
all of their rights to proceed with a direct appeal of the State Engineer’s July 28, 2005 Order in District
Court in Park County, Wyoming. My clients do not expressly or impliedly waive any of those rights by
presenting you with this letter concurrently with their filing of their direct appeal to District Coust.
However, in the unlikely circumstance where that appeal might be found to be premature somehow, my
clients submit this request to the Board to preserve their ability to proceed with a Board appeal of the
State Engineer’s July 28, 2005 decision.

2161 Coffeen Avenue, Suite 301 Sheridan, WY 82801
Phone: 307.673.4696 * Fax: 307.673.4828
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I suspect that you likely will need to go ahead and docket this request for the time being while
counsel discuss the procedural posture of this matter overall and either agree on how it will proceed or
seek Court guidance if agreement cannot be reached. I would therefore, deeply appreciate receiving a
written acknowledgement from yeu of your receipt of this letter informing me of any action you take on
this matter.

Very truly yours,

Anthop¥ T. Wendtland

ATW/jkb
Enclosures
ce: Client
Adverse parties as shown in pleadings

‘Werndtland & Wendtland LLP
2161 Coffeen Avenue, Suité301 Sheridan, WY 82801
Phone: 307.673.4696 * Fax: 307.673.4828




