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RE: Docket# 08-3101 WQDAgricultural ProtectionRule

DearMr.Morris:

I servedonthe EnvironmentalQualityCouncil(EQC)for tenyearsandreviewedtheproposed
WaterQualityDivision(WQD)rulemakingon Chapters1 and2, aswellas theproposedchanges
to Chapter2 thatwerepetitionedby thePowderRiverBasinResourceCouncil. Icanappreciate
thedifficultiesin tryingto createa defendablerulebasedon scienceandapplaudyoureffortsin
tryingto doso.

IwasontheEQCwhenwechosetoasktheWaterQualityAdvisoryBoard(WQAB)totakethe
AgriculturalProtectionPolicybackforfurtherreviewandformatit intoarule.Thehopeatthattime
was:

1.
2.
3.

In ruleform,thepolicywouldundergoincreasedscrutinyandbe improved;
A rulewouldclarifythe requirements;
Goodsciencewouldprevailin the rulemakingprocess(orconversely,badsciencewould
beexposedthroughthe rulemakingprocess).

I believetheCouncil,theWQAB,theWQDstaff,industryandconcernedcitizenshavedonea
gallantjob at attemptingto meetthethreegoalsdescribedabove. Certainlythepolicyhas
undergoneincreasedscrutiny,resultinginan improveddocument.Therewritingof thepolicyinto
ruleformhasincreasedtheclarityof the requirements.Andthirdly,it hasbeendiscoveredthat
thesciencebehindthepolicy/ruleis still in its infancy.

I havecontinuedto followthisprocessthroughtheWQABmeetingsandEQChearings. I
commendtheEQCfor hiringexpertopiniononthesciencebehindthe rule. Giventhedata
availableto theWQO,theoptionfor Tier2 seemedviable. However,yourcommissionedstudy
hasshownthatthesciencebehindTier2 is notsolidenoughto bea basisfor rulemaking.
Additionally,yourcommissionedexpertsdid notofferup a viablescientificalternative.Giventhese
facts, I do notbelievethepolicydefensibleenoughto bemadeintorule.

TheWQDhascontinuedto utilizetheagriculturalprotectionpolicyin thefield. As timeprogresses,
moreempiricaldatacanbegatheredfromthesedischarges.To myknowledge,theWQDbelieves
thecurrentpolicyis protectiveof theenvironment. Concurrently,therehasbeena significantdrop
in thedemandfor newCBMdischarges,whichallowstheStatethetimeto furtherthescience.As
discussedpreviously,thebeautyof a policyis thattheWQDcanadjustit as newsciencebecomes
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available. Perhapsthispolicywill be readyfor rulemakingin thefutureas thesciencedevelops,
butthattimeis nottoday. Nor,do I believethereis greatenvironmentalriskbyallowingtheuseof
thepolicyto continue.

As a formerCouncilmember,I cannotingoodconsciencerecommendrulemakingonquestionable
science.As a practicalenvironmentalprofessional,I do believethereis a timeandplacefor
experimentalpolicy. Giventhescrutinythatthisrule/policyhasundergone,I believeit is very
appropriateto continueitsusageas a policyuntilfurthersciencecanclarifya definitiverule.

Thankyoufortheopportunityto commentandon yourcontinueddedicationto findinga workable
scientificsolution.

Sincerely,

~(~
WendyHutchinson,P.E.
RegulatoryAffairsManager
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