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PENNACO'S RESPONSE TO DEQ'S MOTION 
TO DISMISS PETITION FOR REVIEW 

On April 3, 2009, Respondent Wyonung Departrnent of Environmental Quality (DEQ) 

moved to clisnuss Pennaco Energy, Inc.'s (pennaco) Petition for Review ofWYPDES renewal 

pernut \XfY0040797 for "lack of subject matter jurisdiction." Pennaco opposes the n1.otion to 

disnuss for the follmving reasons.' 

DEQ erroneously contends that the "action being appealed" in Pennaco's February 27, 2009 

peti.tion was DEQ's prospective modification of the December 31, 2008 renewal permit to include 

end-of-pipe SAR linuts that DEQ erroneously omitted from the renewal pernut (but described in 

the Statement of Basis for the renewal pernut). See DEQ Motion at 1-2. DEQ apparently argues 

. that the Petition addresses only these prospective SAR limits and, therefore, tl1.at tl1.ere \vas 11.0 "final 

agency action" reviewable by the Council. 

But DEQ quotes only part of the "action being appealed" section of the Petition, which 

clearly addresses the December 31, 2008 EC linuts as well as the prospective SAR linuts: 

Pel111ato appeals lbe proposed permit limitation for [inditated ottlfall.!} betClt/sc DEQ bas 
etTolICOtl.l9' plat'ed limilJ Oil ejjlttcn!ji"01Jl tbm OJ,tlfa/li-, illcluding botiJ dim'! dLrtiJarges and 
diJ'cbargeJ 10 01l-dJC1Jl11C1 reJemoirs,/orptl1poJeJ of ''irrigation UJe protection. JJ TiJese eJ.!7umllimilJ' 

I On i\.prill0, 2009, DEQ and Pennaco flled a Joint Stipulation to Stay Proceedings in this matter pending 
the Council's determination of the proposed rulemaking in Docket No. 08-3108, but as of i\.pril23, 2009 -
the deadline for Pennaco's response to the instant motion -- the proposed order approving this stipulation 
had not been entered. 
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indtlde end-qf-pipe limit.!" 011 Jperijir C'012dttdalU/c (EC)for all qftbeJe oNtfal!.r. 117 addition, the 
Statenl.ent of Basis - though not the permit - says that end-of-pipe linnts are 
imposed on SAR for those outfalls that are direct discharges. DEQ has notified 
Pennaco of its intent to adnnnistratively modify the pernnt to conform the pemnt to 
the Statement of Basis and imposed end-of-pipe SAR lirnits on outfails that direct­
discharge to IVIiddle Prong and Wild Horse Creek. 

Pennaco Petition at 2 ~talics indicate text omitted from DEQ's Motion). Indeed, DEQ agrees that 

Pennaco's requested relief includes that til.e Council reject the renewal pennit's end-of-pipe effluent 

linntations not only on SAR, but also on EC See DEQ Motion at 2 (quoting Pennaco Petition at 6). 

There is no doubt that til.e December 31, 2008 renewal pemnt constituted what DEQ views 

as final action Witil respect to the imposition of new EC linnts based on the Agricultural Use 

Protection Policy (A UPP). Nor can it be disputed that Pennaco placed this DEQ action in issue in 

its Petition, 'which challenges, inter alia, the scientific validity of applying the AUPP to "naturally 

irrigated bottomlands," which DEQ plainly did in the Decenl.ber 31, 2008 renewal pemnt \vith 

respect to EC and, prospectively, SAR. See Petition at 2-3. Contrary to DEQ's assertion, "the gist" 

of Pennaco's Petition includes a challenge to DEQ's final decision on the Ee linnts in the renewal 

permit and, more fundamentally, on the applicability of til.e AUPP to Pennaco's existing discharges 

in the absence of any downstream artificial irrigation uses. 

Under Ch.1, section 16 of the Cmmcil's Rules of Practice and Procedure, Pemiaco was 

required to petition for review of the December 31,2008, permit renewal, at least insofar as it 

imposed new EC linnts based on the AUPP, within 60 days, i.e., not later thanlVIarch 2,2009. 2 

Pennaco could not have waited for DEQ to issue the planned adnnnistrative modification, \vhich 

\vas not even proposed for 30-day public notice until February 27,2009. In an abundance of 

2 /lilielope ValllJl Tl72provemenl and Servia] Dirtrzd qfGillette v. J.f:j101llil7;g State Board qfEqttalizatiol1, 992 P.2d 563 
(\;<;/yo. 1969) (filing of administrative appeal aper date prescribed by reviewing agency's rules deprived 
reviewing body of subject-matter jurisdiction). 
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caution, Penl18,co also sought revie\v of the Sf"-R limits - also based on the ALiPP - that DEQ had 

already sun1.marized as a part of the permit in the Statement of Basis." 

The Council clearly has subject matter jurisdiction over Pennaco's Petition, at least as to the 

EC limits and the AUPP on which they are based. If DEQ ultimately issues the administrative 

modification (on which conunent closed on April 13, 2009), Pennaco will either seek leave to amend 

its Petition to include the SAR limits, which implicate the same issue, i.e., imposition of effluent 

limitations to protect "naturally irrigated bottomlands," or flie a new Petition and move for 

consolidation.4 

For the foregoing reasons, Respondent DEQ's motion to dismiss Pennaco's Petition should 

be dismissed and Respondent should be directed to flle and serve its response to the Petition 

without further delay. 

Dated: April 23, 2009 

R~ctfully submitted, 

\ >~ (C .. \~ ~ 
Brent R. Kunz 
HATHAWAY &KUNZ,P.C. 
2515 WalTen Avenue, Suite 500 
P.O. Box 1208 
Cheyenne, Wyoming 82003 
(307) 634-7723 
(307) 634-0985 (fax) 
Duane A. Siler 
Jo1m C. Martin 
PATTON BOGGS LLP 
2550 M Street, N.W. 
Washington, D.C. 20037 
(202) 457-6000/-6315 (fax) 

" On April 13, 2009, Pennaco timely submitted comments to DEQ on the proposed administrative 
modification of the instant permit renewal, opposing the im.position of end-of-pipe SAR limits on direct 
discharges under the renewal permit. 

4 Penna co anticipates that, upon expiration of the joint stipulated stay, and assuming DEQ issues the 
proposed modification, the procedure for placing the SAR limits in issue would be addressed in an order 
governing further proceedings following a Pre-Hearing Conference, as provided in the Joint Stipulation. 
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CERTIFICATE OF SERVICE 

This certifies that true and correct copies of the foregoing of PENNACO'S RESPONSE 
TO DEQ'S MOTION TO DISMISS PETITION FOR REVIEW was served this 23 rd day of 
April, 2009 by United States mail, postage prepaid, and also bye-mail or facsirnile transmission, 
addressed as fo11O\vs: 
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Duane A. Siler 
John C. lV1artin 
PATTON BOGGS LLP 
2550 1\11 Street, N.W. 
Washington, D.C. 20037 
FAX: 202-457-6315 

Peter IvIichael 
Wyoming Attorney General's Office 
123 Capitol Bldg. 
Cheyenne, 'YIY 82002 
FAX: 307~777-6196 

l\/fichael Banash 
Peter Michael 
Wyoming Attorney General's Office 
123 Capitol Bldg. 
Cheyenne, WY 82002 
FAX: 307-777-3542 
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